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PREFACE 


SiNCi; the publication, in 1945, of my book entitled An Inter¬ 
national Bill of the Rights of Man, I have been devoting further 
study and reflection to the question of an international bill of 
human rights and, generally, of the international protection of 
the rights of man. Much of what at the beginning of 1945 was 
in the nature of proposals has subsequently either become part of 
the law enshrined in the Charter of the United Nations or has 
loomed large in the discussions concerned with making the 
obligations of the Charter more tangible and effective through 
the adoption of an international bill of human rights and 
othcrwi.se. 

Accordingly, one of the three main purposes of the present 
book is to analyse the legal effects of the provisions of the Charier 
in the matter and the practice of the organs of the United Nations 
concerned with the interpretation and application of those pro¬ 
visions. Its second object is to re-examine the question of the 
international bill of the rights of man in the light of the efforts 
made in the initial stage of the United Nations to give substance 
to an idea which must be regarded as inherent in the Charter. 
Thirdly, it appeared to me that any discu.ssion of the international 
protection of human rights either in general or through the 
Charter of the United Nations and a Bill of Rights adopted in 
pursuance thereof must be deficient unless it takes place against 
the wider background of the problem of the subjects of inter¬ 
national law and of the interaction of the law of nations and the 
law of nature in relation to the enduring i.ssue of human gove'^n- 
mcnt---the .securing of the natural and inalienable rights of man. 
With regard to the latter question I have drawn to some extent 
upon my previous book, referred to above, which is out of print 
and not likely to be reprinted. I have also thought it desirable to 
discuss in a general way the attempts at a regional solution of the 
problem such as embodied in the proposed European Court and 
Commission of Human Rights. 

I am indebted to the various bodies and Editorial Committees 

vii 
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for permission to reproduce, in a modified or expanded form, 
articles or lectures which I have published under their auspices. 
These include the Hague Academy of International Law, the 
Grotius Society, the International Law Association, The Law 
Quarterly Review, and The British Year Book of International 
Law. 

I wish to express my warm thanks to Miss Felice Morgenstern, 
B.A., Whewell Scholar of International Law in the University of 
Cambridge, for reading the proof and checking references; to 
Mrs. Gladys Lyons, B.Sc.tEcon.), for revising the proof, for 
secretarial assistance, and for compiling the Table of Cases; to 
my .son, Mr. E. Lauterpacht, B.A., of Trinity College. Cambridge, 
for the care bestowed upon reading the proof of Part One of the 
book; to Mr. A. B. Lyons, M.A.. LL.B., for undertaking at high 
pressure the arduous task of preparing the Index; and to Mrs. 
E. E. Jansen and Mr. C. J. Staines, of the Squire Law Library. 
Cambridge, for copying large portions of an unattractive 
manu.script. 

Various members of the Division of Human Rights of the 
United Nations, in particular Professor John P. Humphrey, the 
Director, Dr. Egon Schwelb. the Deputy-Director, and Dr. K. Das, 
have assisted me by placing at my disposal the non-confidential 
documents and records connected with their work. 1 am much 
indebted to them. They have not always been able to concur in 
my views, but I am confident that we are in agreement as to the 
ultimate objective. 

I have been fortunate in enlisting the courteous and most 
efficient collaboration of the Publishers, and I desire to express 
my sincere thanks to them and to their Printers. 


Trinity College, 
Cambridge. 
February 1950. 


H. Lauterpacht. 
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PART ONE 


THE RIGHTS OF MAN AND THE LAW OF NATIONS 




SECTION I 


THE SUBJECTS OF THE LAW OF NATIONS 


CHAPTER 1 

THE TRADITIONAL DOCTRINE AND 
THE PRACTICE OF STATES 

1. Introductory: The Sicnfficance of the Problem of 
THE Subjects of International Law 

T his book is devoted to two main objects. The first is the 
exposition of the existing law, as enshrined in the Charter of 
the United Nations, relating to the international recognition and 
protection of human rights and fundamental freedoms. The 
second is the consideration of the problems arising out of the 
proposals made for the extension of the existing law, as embodied 
in the Charter, through the adoption of an International Bill of 
the Rights of Man. Both these questions are intimately connected 
with the more general problem of the position of the individual 
as a subject of the law of nations. Thus, in the first instance, if 
the provisions of the Charter relating to human rights are to be 
adequately interpreted, they must be read against the broad back¬ 
ground of the position of the individual in international law. 
If we remain hidebound by the traditional approach to that 
question we shall be inclined to sec in the Articles of the Charter 
bearing upon human rights an artificial innovation altogether 
divorced from previous practice and out of keeping with the 
natural framework of international law. Our interpretation will 
accordingly be hesitant and restrictive. If, on the other hand, 
we contemplate these Articles of the Charter, fundamental and 
epoch-making as they are, as rooted in a substantial body of 
practice and as not inconsistent with the essential structure of 
international law, we shall have removed an obstacle of some 
importance in the way of giving full scope to a crucial purpose 
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4 Rights of Man and Law of Nations 

of the Charter of the United Nations. The interpretation of 
the Charter in that matter depends to a substantial degree upon 
the realisation that there is no rule of international law which 
definitely precludes individuals and bodies other than States from 
acquiring directly rights under or being bound by duties imposed 
by customary or conventional international law, and that the 
developments of the last quarter of a century have translated that 
capacity, in many fields and in respect of both rights and duties, 
into part of positive law. As a result of the Charter of the 
United Nation.s—as well as of other changes in international law 
—the individual has acquired a status and a stature which have 
transformed him from an object of international compassion 
into a subject of international right. For in so far as international 
law as embodied in the Charter and elsewhere recognises funda¬ 
mental rights of the individual independent of the law of the State, 
to that extent it constitutes the individual a subject of the law 
of nations. There is nothing in what is often referred to as the 
structure of international law which prevents that result from 
being achieved. 

Similarly, the consideration and the propo.scd solutions of the 
questions involved in the contemplated International Bill of the 
Rights of Man must, to a large extent, depend upon or be influ¬ 
enced by our view as to the substance, the nature and the flexi¬ 
bility of the rules of international law in the matter of the status 
of the individual. Admittedly, the Bill of Rights, if it is to attain 
the significance which has been attached to it, must go beyond 
the existing law. But the distance which it will traverse in that 
direction will in some measure be determined by our judgment 
as to the content and the adaptability, in this field, of the system 
of international law as it has evolved in the last century. Thus 
the idea of an effective right of petition exercised at the in.stance 
of the individual—to the point, if need be, of conceding to him 
an independent right of acce.ss to an international tribunal—must 
be influenced by our notions of the status of the individual in 
international society. If ‘ the very structure of international law' ’ 
renders the idea of any such departure heretical and impractic¬ 
able, then we must temper our reformatory zeal accordingly. If 
what is occasionally described as ‘ the very structure of 
international law ’ on the subject is no more than a form of words 
—or. at most, a generalisation of a past period of immaturity_ 
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The Subjects of the Law of Nations 

: then the way is open, in this respect, to such beneficent changes 
as the moral sense of mankind, the necessities of international 
peace and the enduring purposes of the law of nations may require. 
For thc.se reasons it has been deemed proper to devote the 
opening Chapters of this book to a doctrinal examination of the 
question of the subjects of international law and to an analysis 
of the practice of States in this sphere. 

The question of the subjects of international law has been 
discussed in the past largely from two aspects. It has been 
debated, in the first instance, as part of the controversy whether 
not only States but also individuals are subjects of the law of 
nations. With regard to individuals, the discussion has centred 
largely on the question whether they possess or can pos.sess rights 
given to them directly by customary international law and 
treaties. In particular, much attention has been devoted to the 
problem of the direct access of individuals to international 
tribunals and other international agencies. The i.ssuc of the 
so-called fundamental rights of the individual recognised and 
protected by international law as against the sovereign power of 
the State has underlain, though in a somewhat inarticulate form, 
much of the discussion. 

All the.se arc questions of significance. But there have been 
other factors which have imparted to the discussion a degree of 
urgency unusual in a seemingly theoretical controversy. One of 
them has been the position of individuals as subjects of inter¬ 
national duties. In the first instant'e, the proposition that 
individuals can be subjects of international rights necessarily 
involves the corollary that they can be subjects of international 
duties; the cogency of the claim to the former gains by an 
admission of the latter. Secondly, to assert that duties prescribed 
by international law are binding upon the impersonal entity of 
States as distinguished from the individuals who compose them 
and who act on their behalf is to open the door wide for the 
acceptance, in relation to States, of standards of morality different 
from those applying among individuals. Experience has .shown 
that ‘ different ’ standards mean, in this connexion, standards 
which are lower and less exacting. Thirdly, upon final analysis 
it is difficult to escape the conclusion that unless legal duties arc 
accepted as resting upon the individual being, they do not in 
practice—nor, to some extent, in law—obligate anyone, The.se 
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apparently theoretical considerations received illuminating com¬ 
ment in the Judgment given on 30 September, 1946, by the 
International Military Tribunal established by the Four-Power 
Agreement, and the Charter annexed thereto, of 6 August, 1945. 
The Tribunal said: 

‘ It was submitted that international law is concerned with the 
actions of sovereign Stales, and provides no punishment for 
individuals . . . these submissions must be rejected. . . . Crimes 
against international law are committed by men, not by abstract 
entities, and only by punishing individuals who commit such 
crimes can the provisions of international law be enforced. 

This statement w'as in the nature of an explanatory gloss upon 
the provision of Article 6 of the Charter which laid down that 
there shall be individual responsibility of the defendants for the 
acts within the jurisdiction of the Tribunal. The joint effect of the 
Charter and the Judgment was to bring to mind with particular 
emphasis the fact that the question of the subjects of international 
law is not one of mere theory. However, this is only one aspeet 
of the wider problem which it is intended to diseuss in the present 
Section. It will be submitted: (a) that the doctrine that States 
are the only subjects of international law is not an accurate state¬ 
ment of the actual legal position; (b) that the modern development 
of international law, from a system of procedural and ceremonial 
rules regulating the external intercourse of States and delimiting 
their jurisdiction, to a body of law concerned with substantive 
interests of States and their nationals, has rendered the traditional 
positivi.st doctrine on the subject obsolete and unworkable; and 
(c) that the lime is now ripe for assessing the significance of these 
changes in the substantive law and in the functioning of organised 
international society. 

2. Thk Positivist Doctrine 

The orthodox positivist doctrine has been explicit in the 
affirmation that only States arc subjects of international law.” 

‘ Transcript of the Proceedings, p. 16,878. 

" That traditional doctrine is now rejected by the great majority of those who 
have devoted special study to the matter—though it continues to linger in 
some repetitious statements in textbooks. Dr. Knubben, in the most exhaus¬ 
tive work yet published on the subjects of international law— Die Suhjekte 
des Volkcrrechts (1928)—reaches the conclusion that the traditional view is 
antiquated and no longer tenable. He deGnes international law as ‘a law 
regulating the mutual relations of States and the international relations 
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In those cases in which individuals seem to derive benefits under 
international law, the predominant view has been that such 
benefits are enjoyed not by virtue of a right which international 
law gives to the individual, but by reason of a right appertaining 
to the State of which the individual is a national. The right is a 
right of the State; the individual is the object of that right. Thus, 
while it is an established principle acted upon by international 
tribunals that the alien resident within the territory of a Slate is 
entitled to be treated in accordance with a minimum standard 
of civilisation, the traditional theory has been that, in strict law, 
it is not the alien who is thus ‘ entitled ’, but only his State. His 
membership of the State—his nationality—is an essential con¬ 
dition of the jurisdiction of international tribunals when resorted 
to for the purpose of redressing wrongs alleged to have been 
suffered by him. Much of the existing practice, in the form of 
the rule of ‘ nationality of claims ’ and otherwise, seems to 
lend support to that view. When confronted with the so-called 
Calvo Clause, international tribunals have held that it is not 
competent for an alien to sign away, with an effect binding upon 
his Government and the tribunal, his right to appeal for the pro¬ 
tection of his State in case of a denial of justice amounting to a 
violation of international law—the reason being that the faculty 
to vindicate the violated rule of international law is the right of 

of other subjects, in particular those of States and of entities other than 
States’ (at p. 527). Professor Spiropoulos, in an important essay published 
in the same year and anticipating more recent developments such us an 
International Bill of Human Rights -Uindividu en droit ihurnational — 
arrives at the same view. So, in 1927, did the author of this book: 
Lauterpacht, Private Law Sources and Analogies of International Law (1927), 
pp. 73-79; Politis, Les nouvclles tendences du droit internarional (1927), 
pp. 55-93; Segal, Uindividu en droit international (1932); Tendkidcs, Uindi- 
vidu dans Vordre juridique international (1933); Siotto-Pintor, ‘ Les sujets du 
droit international autres que les Etals’, in Hague RecueiU 41 (1932) (iii), 
pp. 251-357. More recently, Profe.ssor Jessup has shown both the decisive 
inroads which practice has made upon the established doctrine and the 
further possible impacts of the change resulting from the fact that the 
individual—and, generally, persons and bodies other than States- have in 
many respects acquired a status in international law: sec Jessup, ' Responsi¬ 
bility of States for Injuries to Individuals ’, in Columbia Law Review, 46 
(1946), pp. 903-928, ‘The Subjects of a Modern Law of Nations’, in 
Michigan Law Review. 45 (1947), pp. 383-408, and ‘Law of International 
Contractual Agreements’, in American Journal of International Law. 41 
(1947), pp. 378-405. The substance of these articles is included in Jessup, 
A Modern Law of Nations (1948). in fact, what has been considered the 
established doctrine is no longer ‘ established ’. From this affirmation of 
the position of the individual in international law there must be distin¬ 
guished the general jurisprudential view advocated by Professor Scelle, 
according to which individuals only are the subjects of international law: 
Manuel elementaire de droit international public (1943), p. vii. See also 
below, pp. 41, 6.5, 66. 
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his State, not a right of his own. For a similar reason the 
traditional theory has denied the possibility of any direct reladon 
between international and municipal Jaw. If individuals can 
never be subjects of intcrnstionol rights and duties then, «icct)rd- 
ing to that view, the rules of international Jaw can have no 
immediate effect, without a previous act of traiwioimation, upon 
the mimicipal law' of the State. On that theory iJie classical 
English doctrine that the law of nations is part of the law of the 
land—a doctrine which has become part of the law of many 
States—is merely a deceptive and inaccurate form of words. For 
the s.ame reason it has been asserted that so-called fundamental 
rights of the individual recognised by international law are not 
only non-existent but also impossible in principle as being 
inconsi.stent with the structure of international law conceived as a 
law between States only. Similarly, if individuals have no rights 
under international law, it seems to follow that they can have 
no ioniv standi before international tribunals and other inter¬ 
national agencies, though occasionally it has been argued that 
they are not subjects of international law because of their pro¬ 
cedural incapacity before international tribunals. Finally, it has 
been denied, for e.s.sentially the same reason, that international 
public bodies of a political and administrative character, created 
by agreements between States, possc.ss an international juridical 
personality of their own and are as such subjects of international 
law in their own right. 

This dualism of subjects, of international law and of municipal 
law respectively, has been stressed with particular emphasis by 
the e.xponcnts of the positivist .school of thought. It is not 
surprising that this should have been so. In the first instance, 
in so far as the positivist doctrine is identilicd with the extreme 
assertion of State .sovereignty, it is natural that it should have 
viewed with disapproval the notion of private persons, or even 
of public international bodie.s, being placed in the same elevated 
category as .sovereign States. Secondly, inasmuch as the con¬ 
ception of fundamental rights of the individual represents him as 
a subject of international rights irrespective of the law of the 
State, it amounts to a rejection of the doctrine that the will of 
States is the exclusive source of international law. If, according 
to the positivi.st doctrine. States themselves can become subjects 
of international Jaw only by virtue of recognition granted, with 
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constitutive effect, by already existing States acting in the free and 
unfettered exercise of their discretion, this is much more so with 
regard to individuals and other persons. Even those positivist 
writers who have admitted the possibility of persons other than 
States being subjects of international law have insisted that this 
could be so only as the result of express agreement by States. It 
is thus probable that the criticism of the accepted doctrine in 
the matter of the subjects of international law cannot be separated 
from the challenge to the twin positivist doctrine of international 
law as emanating exclusively from the will of States. 


3. Tun PuACTiCE on States 

Like various other tenets of the positivist creed, the doctrine that 
only States arc subjects of international law is unable to stand 
the lest of actual practice. This is so although some of the 
criticism directed against it under this head has been of contro¬ 
versial value and confined to matters of limited compa.ss. I'hus 
the rules of international law in the matter of piracy have often 
been referred to as confuting the predominant doctrine. It has 
been pointed out that ina.smuch as every State is entitled to 
exercise jurisdiction over a pirate, piracy is a crime not only under 
municipal law but also under international law, and that, there¬ 
fore, pirates are subjects of the law of nations. Yet it is possible 
that the rule in question amounts in effect to no more than a 
reciprocal concession of jurisdictional rights over an alien for a 
crime committed abroad, as is the case, for in.stancc, in the matter 
of the jurisdiction over aliens conceded in the Convention of 
1929 on the Suppression of Counterfeiting Currency’ or in the 
(unratified) Convention of 1937 for the Prevention and Punish¬ 
ment of Terrorism.' For while some countries, such as Great 
Britain, in assuming jurisdiction over pirates refer to piracy as 
defined by the law of nations,othcrs a.ssume jurisdiction over piracy 
as defined by their own law. On the other hand, when—as in the 
Nyon Agreement of 1937 relating to piratical acts of submarines 
in the Mediterranean in the course of the Spanish Civil War of 
1936-1939—States claim to assume jurisdiction over offenders of 
whatever nationality (and not only of the nationality of the 

’ Hudson, International Legislation, vol. 4, p. 2692. 

■* Ibid., vol. 7, p. 862. 
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Contracting Parties), we are confronted with the direct subjection 
of individuals to international law in a manner which cannot be 
interpreted as a mutual concession of jurisdictional rights. 

Similarly, it is controversial whether it can be accurately main¬ 
tained that a blockade-runner penalised by a belligerent is a 
subject of the law of nations inasmuch as he is being punishetl 
for a violation of a rule of international law. There is probably 
no rule of international law prohibiting individuals from breaking 
a blockade or carrying contraband. The penalty for such acts is 
inflicted by the belligerent in conformity with his own law. 
though subject to an authorisation laid down and qualified by 
international law. The rules of international law in the matter of 
contraband and blockade are binding upon States in the sense that 
they circumscribe their freedom of action in interfering with and 
suppressing the activities of nationals of other States. 

Somewhat strangely. insuRicient attention has been paid, in 
this eonnexion. to the fact that the operation of the law of war 
constitutes a decisive refutation of the view that States only, and 
not individuals, are subjects of international duties. For it is an 
accepted principle of law that individual members of the armed 
forces of the belligerent are criminally responsible for violations 
of the law of war and that the enemy State is entitled to punish 
them for war crimes committed by them. The controversy, which 
is now .somewhat unreal, whether they arc thus liable for acting 
in obedience to superior orders is irrelevant in this connexion. 

For it is universally agreed that in any case persons who have 
ordered the commission of war crimes are liable to punishment 
for the violation of rules of warfare. It is clear that in this vital 
respect the apparently established doctrine breaks down 
altogether. The law declines, in this matter, to accept the artificial 
distinction between the State and tho.se acting on its behalf. The 
fact that the offender acts on behalf of the State is irrelevant. He 
is bound personally by rules of international law whether he is 
acting in his personal capacity, in order to satisfy private greed or 
lust, or as an organ of the State.' 

Neither can it be said that, in the criticism of the doctrine that 
only States are subjects of international law, full use—or, indeed, 
any use- has been made of the fact that according to the law of 

“ Sec below, pp. 39, 43, 44. 
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many States rules of international law form part of their domestic 
law. This is so in particular in Great Britain, in the United States, 
and in other common law countries where the doctrine of the 
incorporation of international law as part of the law of the land 
must be regarded as firmly established—at least with regard to 
customary international law. There has been occasional hesita¬ 
tion on the part of English courts in acknowledging the full 
operation of the doctrine of incorporation, but there ought to be 
no doubt as to its validity, its general effectiveness and its 
significance.' It constitutes perhaps the most important con¬ 
tribution of common law to the cause of the law of nations. It 
has been expressly adopted by a number of countries; it is 
probable that, without express adoption, it has been acted upon 
by others.' The principle that international law is, without an 
express act of transformation, part of municipal Jaw means in 
effect that rights and duties created by international law arc 
directly applicable to individuals through the instrumentality of 
municipal courts and that, to that extent, individuals arc subjects 
of the law of nations. Writers of the positivist complexion have 
denied the operation of that principle by resorting to the device 
of begging the question. International law, they have maintained. 
cannot act directly in the municipal .sphere for the rea.son that the 
subjects of the two .systems of law are fundamentally different. 
Actually, the alleged difference of subjects is disproved by the 
fact that, according to the law of the majority of States, inter¬ 
national law is a direct source of rights and obligations of 


*Scc the writer’s paper in Transactions of the Grotiiis Society, 25 (1939), 
pp. 77-84. 

* For an emphatic affirmation of the doctrine of incorporation of inter¬ 
national law, both customary and conventional, as part of Swi.ss law, see 
Guggenheim, Lchrbuch des Vnikerrechts, Part J (1947), pp. 34-36. Swiss 
law goes further in this direction than that of Great Britain or the United 
States. In case of a conflict between a treaty and a subsequent Swiss law, 
the former prevails: ihid., p. 36. Article 26 of the French Constitution of 
1946 provides that 'diplomatic treaties duly ratified and published possess 
the force of law even if contrary to French municipal statutes’; Article 28 
lays down that as such treaties are superior to French statutory law they 
cannot be abrogated, modified or suspended except by virtue of express 
denunciation. (See also below, p. 158, n. 31.) It will be noted that in the 
United States a statute can validly alter, in relation to municipal courts, the 
provisions of a binding treaty. For the provisions of other constitutions based 
on the doctrine of incorporation sec Oppenheim, International Law, vol. J 
(7lh ed. by Laiitcrpacht, 1948), p. 41. And see generally on the subor¬ 
dination of constitutions to rules of international law Blondcau in Revue 
de droit public, 1932, pp. 579 et scq. As to the position in Latin-Amcrica 
see Accioly, Traite de droit international public (translated by Goule), 
vol. I (1940), pp. 18-20. 
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individuals enforceable by municipal courts. The wide accep¬ 
tance of that practice has imparted to it a degree of generality 
which has made it approximate to a customary rule of inter¬ 
national law. For the uniformity of municipal law and legislation 
in matters affecting international law is in itself evidence of 
international custom. 


4. Public International Bodies as Subjects of 
International Law 

It is predominantly in international practice proper, as distin¬ 
guished from municipal law. that wc must look for guidance on 
the question of subjects of international law—‘ predominantly 
for there is no escape from the fact that, in this as in other matters, 
certain principles follow from the very existence and the assumed 
purposes of international society. International practice shows 
that persons and bodies other than States are often made subjects 
of international rights and duties; that such developments are not 
inconsistent with the structure of international law; and that in 
each particular case the question whether a person or a body is a 
subject of international law must be answered in a pragmatic 
manner by reference to actual experience and to the reason of the 
law as distinguished from a preconceived notion as to who can 
be subjects of international law. Before discussing the position 
of public international bodies as subjects of international law, 
brief reference may be made to some examples, occasionally 
referred to by writers, of international legal capacity of bodies 
other than States. 

Thus, although insurgents reeognised as belligerents are not 
States, they are entitled to exercise belligerent rights in relation 
to the recognising States and their nationals. They are bound 
by the obligation to conduct hostilities in accordance with the 
rules of international law. This, indeed, is an acknowledged 
condition of recognition of belligerency. Moreover, substantial 
practice supports what is probably the accurate view on the 
subject, namely, that insurgents are entitled as a matter of law to 
recognition of belligerency provided that the requisite eonditions 
of fact are present. This view has been frequently challenged 
on the ground that insurgents, not being subjects of international 
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law, cannot possess a legal right to recognition. However, that 
challenge is based on the controversial assumption that 
unrecognised insurgents are not and cannot be subjects of 
international rights and duties, including the right to recognition 
of belligerency. There is no sufficient warrant for any .such 
assumption. Moreover, it is also clear that unrecognised 
insurgents, without having acquired a specific status of belliger¬ 
ency, may be admitted to various forms of intercourse with outside 
States. Such intercourse, which involves the application of inter¬ 
national law by and in relation to the insurgents, may include 
the conclusion of agreements, diplomatic and consular relations, 
and recognition of the insurgent authority as a government." Of 
these possibilities the relations between Great Britain and the 
Nationalist Government of Spain in the concluding stages of the 
Spanish Civil War of 1936-1939 afford an interesting example. 

It would therefore appear that not only insurgents recognised as 
belligerents, but also insurgents not recognised as such, may be 
subjects of international rights and duties.® 

The international position of the Holy Sec in the years 
1871-1929. i.('., in the period between the annexation of the Papal 
State by Italy in 1870 and the restoration of its temporal 
sovereignty in the Latcran Treaty of 1929. offers another example 
of a formal international status of an entity which is not a State. 

In that period the Holy See concluded treaties (in the fonn of 
concordats) and entertained diplomatic relations with the great 
majority of States. It was to that extent a subject of international 
law without being a State in the accepted .sense of the term. It 
may be noted that, subsequent to the Latcran Treaty, the Holy 
See. henceforth fully restored to statehood, provides another 
instructive illustration of the potentialities of international 
personality. We arc confronted here with an international 
organism invested with formal attributes of statehood but devoted 
to purposes differing fundamentally from tho.se ordinarily served 
by States—a significant intimation of the wide range of inter¬ 
national status. 

Finally, while the present position of the Members of the 

*lt is occasionally maintained that a measure of intercourse on that scale 
constitures implied recognition of belligerency. I here is no warrant for 
that assertion. 

*See Lauterpacht, Recognition in International Law (1947), pp. 270-278. 
403-405. 
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British Commonwealth of Nations is indistinguishable from the 
full international status of normal statehood, their former status 
was instructive for the question under discussion. Prior to the 
developments after the First and Second World Wars the 
British Dominions were represented in the international sphere 
by Great Britain alone. In that period the Dominions exercised 
treaty-making powers and maintained diplomatic relations. 
Though not States, they were subjects of international law. This 
attribution of international rights and duties to States which are 
not fully sovereign entities was not a novel development. Thus 
the heads and Governments of protectorates and protected States 
have often been treated as entitled to the juri.sdiclional immunities 
which international law concedes to sovereign States. In general, 
protected States, though deprived of full international capacity, 
have been regarded as international persons—as subjects of inter¬ 
national law—for some purposes. 

It is now generally agreed that public international bodies 
created by agreement among States are capable of po.sscssing an 
international personality distinct from that of the States which 
compose them. These bodies include the United Nations; the 
specialised agencies brought into relationship with the United 
Nations, such as the International Labour Organi.sation, the 
International Civil Aviation Organisation, the Food and Agri¬ 
culture Organisation of the United Nations, the United Nations 
Educational. Scientific and Cultural Organisation, and the 
International Refugee Organi-sation; various other international 
administrative unions which have achieved a requisite degree of 
distinctness and cohesion; and a variety of other agencies ranging 
from the International River Commissions to—to mention a 
somewhat exotic example —the International Commission for the 
Cape Spartel Lighthouse."' Whether in any particular case the 
international public body in question docs in fact possess a di.stinct 
international personality of its own is a matter of law as laid 
down in the relevant international agreements (although, as will 
be .suggested, it is arguable that this also is a question of principle 
independent of any specific legal provision). Some of these bodies 
have been accorded a distinct legal personality under the 
municipal law of various States. Thus, in Great Britain under 

** For a detailed bibliography on the international personality of these bodies 
see Jenks in British Year Book oi International Law, 22 (194^, p. 267, n. 1. 
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the Diplomatic Privileges (Extension) Act, 1944, the Crown was 
given power to provide by Order in Council that an international 
organisation shall have the legal capacities of a body corporate. 
Various conventions creating international agencies stipulate 
that the contracting parties shall accord to the international 
agency in question a legal personality under their law." 

However, there has been hesitation in expressly conferring 
full international capacity upon these bodies. Thus, the Con¬ 
stitution of the Food and Agriculture Organisation of the United 
Nations provides that ‘ The Organisation shall have the capacity 
of a legal person to perform any legal act appropriate to its 
purpo.se which is not beyond the powers granted to it by this 
Constitution.’The Constitution of the International Refugee 
Organisation, approved by the First General Assembly in 
December, 1946, lays down that ‘The Organisation shall enjoy 
in the territory of each of its members such legal capacity as may 
be necessary for the excrci.se of its functions and the fulfilment of 
its objectives ’ (Article 13)." It is arguable that these and similar 
provisions amount to the conferment of an international 
personality—some of the consequences of which must be 
implemented by municipal legislation, whenever nece.ssary—upon 
these organisations and that they were not intended to be limited 
to the municipal sphere. But the hesitation, which is to a large 
extent the result of the traditional view that States only are the 
subjects of international law, is significant. It contrasts with the 
explicit language of other instruments, such as the Agreement of 
1946 concerning the establishment of a European Central Inland 
Transport Organisation which, in addition to providing for the 
capacity to perform legal acts appropriate to the objects of the 
Organi.sation, includes the cxpre.ss underlaking by member Stales 
‘ to recognise the international personality and legal c,apacity 
which the OrganistUion possesses’." The contractual capacity 
of some of the international public bodies has been exprc.s.sly 

" For examples see Jenks, loc. cit., p. 2(>8, n. 2. 

Article XV (1). 

" An identical wording was adopted in Article 66 of the Constitution of 
the World Health Organisation signed on 22 July, 1946. 

‘^Article VIII (13). The Convention of 1944 on the Intcr-Amcrican Institute 
of Agricultural Sciences contemplates the substitution of an international 
status for the previous incorporation of the Institute under the laws of the 
District of Columbia. And sec Jenks, loc cit., pp. 272 and 273, n. 1, for 
other examples. 
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recognised. They have made agreements with the United 
Nations, with one another, and with governments. Thus the 
International Labour Organisation has concluded an agreement 
with Switzerland defining the privileges and immunities of the 
Organisation in that country/" That Agreement is also con¬ 
spicuous by reason of the fact that it provides for the 
submission to arbitration of disputes arising out of it. In 
the same category there must be included the Agreement of 

17 July, 1948, between the World Health Organisation and the 
Swiss Federal Council. Moreover, some specialised agencies 
have been accorded a substantial degree of independent pro¬ 
cedural capacity by being given authority to ask the International 
Court of Justice for an advisory opinion.Even prior to the 
setting up of the United Nations the amended Statute of the 
Permanent Court of International Justice, following the rules of 
the Court previously enacted and applied in practice, permitted 
public international organisations to take part in the written and 
oral proceedings before the Court when acting in the exercise of 
its advisory jurisdiction.*' In particular, on a number (T 

’■■^Protocol of 11 March, 1946: U.N. Treaty Series, vol. 15, p. 378. 

Article % of the Charter provides that advisory opinions may be asked 
of the Court by the (icneral Assembly or by the Security C ouncil on :iny 
legal questions. Paragraph 2 of this Article lays down that ' other orga:is 
of the United Nations and Specialised Agencies, which may at any iv.wz 
be so authorised by the General Assembly, may also request advisory opinions 
of the Court on legal queslions arising within the scope of their activities 
In 1946 the Cjcncral Assembly authorised the Economic and Social Council 
(Assembly Doc. A/201), as one of the principal organ.s of the United 
Nations, to request advisory opinions on all legal ques.ions within its scope, 
including legal queslions concerning mutual relationships of the United 
Nations and the specialised agencies. As regards the specialised agencies, 
the General Assembly, in the same year, authorised the following to request 
advisory opinions of the Court: the International I.ahour Organisation 
(Assembly Doc. A/72), the United Nations Educational, wSeicntific and Cul¬ 
tural Organisation (ihiiL, A/242), the Food and Agriculture Organisation 
iihidX ifnd the International Civil Aviation Organisation (ibid.. A/106). 
.Similar authorisation was given, by virtue of agreements with the United 
Nations approved by the General Assembly in 1947, to the International 
Bank for Reconstruction and Development, the International Monetary 
Fund, the International Telecommunications Union, an f the World Heal'h 
Organisation. In the case of the International Trade Organisation the 
siitnificancc of the provision in question is enhanced by the fact that the 
Advisory Opinion of the Court is declared to be bindi ig upon the Organisa¬ 
tion (Article % of the Havana Charter of 1948). In 1948 an authorisation 
of the same kind was granted to the Inter-governmental Maritime Con¬ 
sultative Organisation, the International Refugee Organisation and the 
Interim Committee of the General Assembly. And see generally on the 
sta'us of international organisations in rela'ion to the International Court 
of Justice, Jenks in Transaaions of Grotius Society, 32 (1946), pp. 1-41. 

73 of the Rules; Articles 66 and 67 of the Revised Statute. 
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occasions representatives of the International Labour Organisa¬ 
tion addressed the Court.'* In the proceedings connected with 
the Advisory Opinion concerning the competence of the 
International Labour Organisation to propose legislation affect¬ 
ing the employer, notice of the proceedings was also sent to the 
International Organisation of Industrial Employers, the Inter¬ 
national Federation of Trade Unions, and the International 
Confederation of Christian Trade Unions—all of which made 
statements in the hearings before the Court.'* The two last-named 
Organisations similarly participated in the proceedings arising 
out of the request for an Advisory Opinion concerning the 
Employment of Women during the Night."" In the course of 
proceedings arising out of the request for an Advisory Opinion 
on the Consistency of Certain Danzig Legislative Decrees with 
the Constitution of the Free City, the Court invited and received 
an ‘ explanatory note ’ from the petitioners, certain political 
parties in Danzig, who protested to the Council of the League of 
Nations against penal legislative decrees enacted by the Free 
City.*' Occasionally, public international bodies have been 
endowed with the capacity of re-sorting to tribunals of an inter¬ 
national character. Of the.se, the powers given to the Reparations 
Commission—a body the international legal personality of which 
has been a.s.scrted by writers of authority'* under the London 
Agreement of 1924 are conspicuous. A number of important 
cases were decided under these provisions.'*' Neither are in.st'inccs 
lacking of international arbitral decisions in cases in which one 
of the parties has been a public or private corporation opposing 
a State.*' 

'* See, for a detailed account. Hudson, The Pennanent Court of tniernational 
Justwe, 1920-1942 (1943), pp. 4110-41)2. 

” See P.C.IJ.. Series C, No. 12. pp. 259-262. 

I hid.. Series A/B. No. 50. p. .367. 
thid.. Series A/B. No. 6.5, p. 43. 

** See Sir John Fischer Williams in liritish Year Book of tniernational Law, 
13 (1932), pp. 9-38, and in American Journal of International Law, 24 (1930). 
p. 665. 

Sec Dawes Plan Interpretation (Commissioner of Controlled Bevenues) Case, 
between Germany and the Reparations Commission: Annual Diftcsi, 1925- 
1926, Case No. 151; Social Insurance (Upper Silc.\ia) Case, between Germany 
and the Reparations (Commission: ibid.. Case No. 264; Standard Oil Com¬ 
pany Tankers Case, between the Reparations Commission and the United 
States: ihid.. Cases No. 169 and 353; Reparations Commission v. German 
Government: ibid., 1923-1924. Cases No. 194 and 199. 

-'Lena Goldfields Arbitration (Lena Goldfields Corporation against Russia): 
ibid., 1929-1930. Case No. 1; Sttciete des Quais de Smyrna v. Greek Govern- 
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Finally, apart from express attribution of international per¬ 
sonality or the implied conferment or acquisition thereof as ihc 
result of actual exercise of rights in conformity with mternnlianal 
law. it is probable that the international personality of these 
bodies follows from the fact of their being autonomous entities 
created by international agreement and distinct Irom the States 
which created them. Their separate personality is not in doubt. 

It is only because of the aberrations of the doctrine of the 
exclusive international personality of States that there has been 
a tendency to question their separate international personality. 
Yet to subject them to the law of any single State is. in effect, 
to allow that State to assume jurisdiction over the States respon¬ 
sible for their creation. The.se were the reasons why the Italian 
Court of Cassation, in holding in 1931 that the International 
Institute of Agriculture was an ' international person ... free . . . 
from interference by the sovereign power of the States composing 
the Union overruled the Court of Appeal of Rome, which held 
that the Institute ‘ was not a subject of international law. seeing 
that it did not exercise sovereignty over a fixed territory and a 
population 

The international personality of international public bodies 
not only constitutes additional evidence of the inaccuracy of the 
traditional doctrine according to which .States arc the exclusive 
subjects of international law. It shows its inadequacy in meeting 
the developing needs of international society. A purely formal 
international law concerned with war. with delimitation of juri.s- 
dictional competence and with ceremonial, could limit itself to the 
sia.»-row and selected circle of sovereign States. In modern inter¬ 
national society the interests to be protected and regulated can 
no longer be entrusted exclusively to States. The.se interests call 
for the recognition of new subjects of rights and duties conceived 
as the rational means of international .social welfare. In this sense 
the question whether international public bodies arc subjects of 
international law is not one of mere doctrine. Nor is it merely 
a question of making them capable of enjoying jurisdictional 

men/: ibid.. Case No. 291; Sopron Koszeg Local Railway Co. v. Austria: 
ibid.. Case No. 34; Radio Corporation of America v. National Oovernment 
of China: ibid., 1935-1937, Case No. 12. 

•’‘International Institute of Agriculture v. Prof ill: Annual Digest, 1929-1930. 
Case No. 254. 
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immunities,"' or of securing for them the benefits of a uniform 
legal rdgime."' The problem is rather one of not permitting the 
dead hand of an obsolete theory to continue to lie heavily upon 
the development of international organisation. It is a question 
of meeting satisfactorily the requirements of an expanding and 
developing law not limited to the niceties of international intcr- 
cou.r.sc but concerned with the well-being of the individuals as the 
ultimate units of human society and with the adequacy of the 
instruments which .serve their needs."* We can hope to gain an 
accurate approach to an understanding of the nature of modern 
international law only if we discard the notion that it regulates 
exclusively the relations of Suites and reali.se that it is concerned 
with interests which are in need of regulation on account of the 
existence of independent States constituting the international 
society. These interests arc not co-extensive with the external 
relations of States. 


5. The United Nations 

The Charter of the United Nations is conspicuous for its restraint 
on the question of the international personality of the United 
Nations. It provides, in Article 104, that ‘ the Organisation shall 
enjoy in the territory of each of its Members such legal capacity 
as may be necessary for the exercise of its functions As 
suggested above, it is possible that the result of that Article is to 
confer upon the United Nations a legal personality the incidents 
of which are to be implemented by municipal legislation in tho.se 
countries in which the provisions of the Charter arc not self¬ 
executing. Yet it appears from the hi.story of the drafting of 
Article 104 that the omission of an express reference to 
intermilinnal personality was not accidental. It is stated in the 
ollicial report to the President of the United States that ‘ The 
committee which discussed this matter was anxious to avoid any 
implication that tlie United Nations will be in any .sense a 

For this result can be equally well achieved by the argument that the inter¬ 
national public body, being a body of representatives of sovereign States, 
enjoys the jurisdictiunal immunities to which these .States are entitled: see 
Oadman v. Winterton, decided in 1940 by the English Court of Appeal—a 
case involving a claim against the Intergovernmental Committee for 
Refugees: Annual Digest, 1919-1942 (Supplementary Volume), Case No. 111. 
See on this point Friedmann in Modern Law Review, 6 (1943), pp. 203-205. 
“•See below, p. 68. 
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“ superstate ” It was not explained in what way the express 
conferment of international personality could have that effect. 

Nevertheless, an international public body—such as the 
United Nations—may possess or acquire international personality 
by virtue of facts other than formal attribution of such capacity. 
Such result may be brought about by the fact of that body being 
entrusted with or exercising functions compatible with or imply¬ 
ing international personality. Thus the United Nations must be 
deemed to posse.ss that quality by virtue of the treaty-making 
power conferred upon it by the Charter or otherwise actually 
exercised by it.“'’ Thus, for instance, the Convention of 26 June, 
1947, between the United Nations and the United States con¬ 
cerning the headquarters of the United Nations is, with its 
provisions for ratification, registration, and settlement of disputes, 
hardly distinguishable from an ordinary treaty between two 
sovereign States.’* The same Agreement provided for settlement 
by arbitration of disputes arising between the United Nations and 
the United States concerning its interpretation or application. 
The Convention of 1946 on the Privileges and Immunities of the 
United Nations provides generally, in terms less restricted than the 

'® The Charter of the United Nations, Hearintts before the Committee om 
Foreign Relations, 1945, p. 135. Moreover, the rclevanl Committee of the 
San Francisco Conference rejected a Belgian propo.sal that the Charter 
should recognise expressly that the United Nations possc.s.ses international 
personality (Doc. 524.1V/2/2f>). On the other hand, it appears from the 
report of the Rapporteur of that Commillcc l\tal the fact of the non- 
acceptance of the Belgian proposal could not properly he regarded as a 
rejection of the view which underlay it. The Report described such express 
attribution of international personality as ‘ superfluous ’ apparently in the 
sense that the nature of the personality of the United Nations ‘will in 
effect, be determined by implication by reference to the entirely of the 
provisions of the Charter ’ (Report of Committee 1V.2,A., Doc. 803). 
Accordingly, the preparatory work of the Conference cannot be cited against 
the view adopted by the Court. Probably the justly great authority and 
persuasiveness of the unanimous pronouncement of the Court on this 
subject would have been enhanced by an examination however negative 
in its conclusions—of the preparatory work of the Conference. 

See, e.g.. Article 43 of the Charter which provides for the conclusion of 
agreements between the Security Council and Members of the United Nations 
concerning the armed forces and other forms of assistance to be contributed 
by them for the maintenance of international peace and security; and 
Article 63 concerning agreements between the Economic and Social Council 
and specialised international agencies brought into relationship with the 
United Nations. Such agreements have been concluded in 1946 with the 
International Labour Organisation, the United Nations Educational, Scien¬ 
tific and Cultural Organisation, the Food and Agriculture Organisation, and 
the International Civil Aviation Organisation. And see above, p. 16, n. 16, 
as to agreements with other specialised agencies. 

For the text of the Convention see United Nations, Treaty Series, vol. 11, p. IL 
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Charter, that ‘ the United Nations shall possess juridical per¬ 
sonality’. The text of the Agreement between the United 
Nations and Switzerland of 14 December, 1946, concerning the 
Ariana site of the United Nations at Geneva is even more specific. 
It lays down, in Article 1, that the ‘Swiss Federal Council 
recogni.ses the international personality and the juridical capacity 
of the Organisation of the United Nations The regulations 
adopted by the General A.ssembly concerning the registration and 
publication of treaties in accordance with Article 102 of the 
Charter provide for registration ex officio of every treaty or agree¬ 
ment to which the United Nations is a party.” Moreover, in the 
course of its activity the United Nations has concluded -and must 
do so on an increasing scale—various agreements with non¬ 
governmental agencies such as. for instance, the Carnegie 
Foundation for the use of the Peace Palace or the repayment of 
loans granted by the Dutch Government to the Carnegie Founda¬ 
tion for carrying out alterations in the premises of the Permanent 
Court of International Justice." The United Nations may 
exercise jurisdictional and legislative powers with regard to such 
trust areas as. according to Article 81 of the C'harter. may be 
placed under the administrative authority of the United Nations. 
Moreover, it is vested with residuary sovereignty over trust 
teiTitorics. For it is axiomatic that these territories arc not under 
the sovereignty of the Trustee Powers. For similar—though not 
as strong”—^reasons the League of Nations was considered to 
possess a distincl \nlernal\onaf personahty of its own. 

The Advisory Opinion of the International Court of lustice 

Doc. A/175, p. 23. See also ibid, for the Interim Arriingemcnt of 
the same date on Privileges and Immunities of the United Nations concluded 
between the Swiss Federal Council and the Secretary-General of the United 
Nations. 

Article 4 of the Regulations adopted by the General Assembly on 14 
December, 1946. 

Agreement.s of 21 February, 1946: International Court of Justice, Vear 
Book, 1946-1947, pp. 94-98. See also the Agreement of 19 July, 1946, between 
the United Nation.s and the I.eague of Nations concerning the execution 
of the transfer to the United Nations of certain assets of the League of 
Nations: General Assembly, First Ses.sion, Journal No. 75, Suppl. A-64, 
p. 899, 

As rightly pointed out by Dr. Feller, when presenting in 1949 before the 
International Court of Justice the case for the United Nations in connection 
with the Advisory Opinion referred to below (p. 22), while the Covenant 
of the League rarely refers to the League of Nations the Charter refers con¬ 
stantly to the United Nations as an entity: Verbatim Record of the Proceed¬ 
ings, 1 March, 1949, C.R. 49/7, p. 49. See, lo the same effect, Brierly in 
British Year Book of International Law, 2.3 (1946), p. 8.5. 
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of 11 April, 1949, concerning reparation for injuries suffered in 
the service of the United Nations is a contribution of outstanding 
importance not only in the matter of the international personality 
—which the Court fully affirmed—-of the United Nations, but 
also on the question of subjects of international law in general. 
Accordingly, it is proper to reprt>ducc in full the relevant passages 
of the Opinion of the Court. It said: 

‘ The subjects of law in any legal system are not necessarily 
identical in their nature or in the extent of their rights, and their 
nature depends upon the needs of the community. Throughout 
its history, the t'evelopnient of iiUemalional law has been in¬ 
fluenced hy the rcquircmenls of international life, and the 
progressive increase in the collective activities of States has already 
gi\en rise to instances of action upon the international plane by 
certain entities which are not States. This development ciiiinin- 
ated in the establishment in June IS^S of an international 
organisation who.se purpo.scs and principles arc specified in the 
Charter of the United Nations. But tt) achieve thc.se ends llie 
attribution of international personality is indispcn-sable ’ (p. 178 ). 

In the opinion of the Court, the Organisation was intended to 
exercise and enjoy, and is in fact exercising and enjoying, func¬ 
tions and rights which can only be explained on the basis of the 
pos.se.ssion of a large measure of international personality and the 
capacity to operate upon an international plane. It is at present 
the supreme type of international organi-sation, and it could not 
carry out the intentions of its founders if it was devoid of inter¬ 
national personality. It must be acknowledged that its Members 
by entrusting certain functions to it, with the attendant duties’ 
and responsibilities, have clothed it with the competence required 
to enable those functions to be effectively discharged ’ (p. 179 ). 

The significance of the Opinion is not impaired-it is enhanced 
^by the reasoning which accompanies it. In arriving at the 
conclusion that the United Nations ‘ is an international person ’, 
the Court attached imporUincc to pointing out that its ruling did 
not amount to saying that the United Nations is a State ‘ which 
It certainly is not, or that its legal personality and rights and duties 
are the same as those of a State “ Neither did it imply that ‘ all 
Its rights and duties must be upon the international plane, any 
more than all the rights and duties of a State must be upon that 

“At p. 179. 
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plane The ruling means, in the words of the Court, that the 
United Nations ‘ is a subject of international law and capable of 
possessing international rights and duties, and that it has capacity 
to maintain its rights by bringing international claims It is 
probably in the express attribution of international personality 
to the United Nations, and not in the more controversial reason 
of waking the Charter fully effective/" that lay the true basis 
of the answer given by the Court to the question put to it. In thus 
laying down, with emphatic clarity, that States are not the only 
subjects of international law the Court did as much for liberating 
international law from the shackles of an obsolete and retro¬ 
gressive doctrine as did its predecessor in rejecting the view that 
individuals cannot directly acquire international rights under 
treaties.'"' The cumulative effect of these two pronouncements 
of the highest international tribunal, in exposing the negative 
pretentiousness of an entrenched tenet of the positivist creed, goes 
far beyond the immediate i.ssucs which gave rise to them."" 

6. CoNSUi.TATivr. Status of Private International 
Organisations 

The Charter of the United Nations has not gone to the length of 
the significant innovation introduced by the Constitution of the 
International Labour Organisation which gives to the organisa¬ 
tions of employers and employees a direct and formal share in the 
legislative and other activities of the Organisation—an innovation 
embodied in its tripartite character. However, in Article 71 the 
Charter authorised the Economic and Social Council to make 
Ibid. 

“‘The Opinion of the Court was based partly on the view that unless the 
United Nations had an independent right to bring claims in respect of injuries 
done to its oflicials. Article 100 of the Charter would be lacking in full 
effectiveness. That Ariicic laid down the principle of the intemational and 
independent character and status of the officials of the United Nations. 
However, it is controversial whether it is a legitimate function of interpreta¬ 
tion to extract the largest possible clement of effectiveness fri'm international 
agreements. Parties often intend to endow an international instrument with a 
limited rather than a full measure of effectiveness. Article 100 might retain 
a measure of effectiveness -though possibly not of full effectiveness—even if 
the United Nations had no right to bring an international claim on behalf of 
its officials. Tlie true basis of that right is the international personality of 
the United Nations, as authoritatively—almost solemnly- proclaimed by the 
International Court of Justice in what is bound to prove one of its most 
significant pronouncements. 

*’Sce below, p. 28. 

"“See Wright in American Journal of International Law, 43 (1949), pp. 95-104 
and 509-516. and Liang, ibid., pp. 460-478. 



24 Rights of Man and Law of Nations 

* suitable arrangements for consultation with non-piycrnmental 
organisations which arc concerned with matters within its com¬ 
petence The same Article lays down that such arrangements 
may be made with international organisations and. where appro¬ 
priate, with national organisations after consultation with the 
member of the United Nations concerned. The Economic and 
Social Council has made full use of that authorisation. It has 
appointed a Standing Committee on Non-Governmental Organisa¬ 
tions, composed of the President and five members of the C ouncil, 
the task of which is: (I) to recommend to the Council what 
action should be taken on applications for consultative status 
submitted by non-governmental organisations, and (2) to consult 
with these organisations. The latter arc divided into three groups 
of which the first, composed of more representative and important 
bodies, is entitled, on the same footing as members of the United 
Nations and spccialLscd governmental agencies, to submit items 
for the inclusion in the provisional agenda of each regular session 
of the Council." Representatives of these organi.sations are 
entitled, subject to the procedure laid down by the Council, to be 
present and to make observations to it. or its Committees, in 
connexion with any item placed on the agenda in pursuance of 
its requests. The significance of the status of the organisations in 
that group may be gauged from the fact that they have brought 
before some of the principal organs of the United Nations 
important questions which have received detailed study and 
consideration. Thus in 1948 the World Federation of Trade 
Unions brought on the agenda of the Economic and Social 

In 1949 the organisations in that category—‘category (a)’ --included the 
following: World Federation of Trade Unions, International Co-operative 
Alliance, American Federation of Labour, International Chamber of Com¬ 
merce, International Federation of Agricultural Production, International 
Federation of Christian Trade Unions, International Parliamentary Union, 
International Organisation of Employers, and World Federation of United 
Nations Associations.. See Doc. E/940./Add. 4; Rule 78 of Rules of Pro¬ 
cedure, Resolution of 8th Session, Doc. E/1310. See also Ru/es of Procedure 
of Functional Commissions. Docs, E/565 and Ejlll. A non-governmental 
organisation in category (b) desirous to be heard before the Council or its 
Committees must make a request to that effect to the Chairman of the Com¬ 
mittee on non-goyernmcntal organisations which, after hearing a representa¬ 
tive of the organisation concerned, transmits to the Council a recommenda¬ 
tion pneerning the request. Organisations in categories (b) and (c) may 
submit to the Secretariat written statements and suggestions on matters within 
their competence. The Secretariat circulates a list of these communications, 
briefly indicating their substance. Upon the request of a member of the 
Council such communications must be reproduced in full and circulated. 
See on the subject Bell in Bulletin of State Department. 20 (1949), pp. 739 
et seq. 
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Council the question of equality of pay for womcn/= In the same 
year the same body carried before the Council a complaint of 
illegal violation of the right of association in certain countries.*’ 
The countries concerned gave full replies to these allegations— 
although some of them invoked emphatically the clause of 
domestic jurisdiction of Article 2(7) of the Charter."* States not 
represented on the Council were invited to participate in the dis¬ 
cussion under Article 69 of the Charter. The Council adopted 
a Resolution containing a recommendation to member States 
drawing their attention to the importance of ensuring within their 
territories the full exercise of trade union rights.” In the same 
year the American Federation of Labour brought before the 
Council the question of forced labour in some countries. Pro¬ 
longed discussion was devoted to the matter. The Council 
adopted a Resolution expressing the opinion that an impartial 
enquiry was desirable into the charges concerning forced labour.** 

In addition, the constitutions of various .specialised agencies 
provide for co-operation and consultation with private inter¬ 
national organisations. Thus the constitution of the International 
Refugee Organisation provides that it may establish ‘ such effec¬ 
tive relationships as may be desirable with other international 
organisations’*' and that it is ‘to consult with public and private 
organisations whenever it is deemed advisable, in so far as such 
organisations share the purpose of the organisation and observe 
the principles of the United Nations’.*" The Constitution of the 
International Civil Aviation Organisation lays down that the 
Council may enter into agreements with other international bodies 
for the maintenance of common .services and for common arrange¬ 
ments concerning personnel and that, with the approval of the 
Assembly, it may enter into other arrangements for facilitating 
the work of the Organisation.” The Organisation has granted 

See below, p. 339. 

'‘•’E/822 and E/822/Add. 1. 
wSce below, p. 204. 

'“'Resolution 194(VI1I). Doc. EH236. See also Resolution 199(VIII): the 
Memorandum of the Secretariat: E/CN.4/156 and E/CN.1C4; and the 
Official Record of the Eighth Session of the Council. 

'‘•E/1237. See also Official Record of the Eighth and Ninth Sessions of the 
Economic and Social Council and Resolution 195(VI11); E/1237. See also 
Secretariat Document E/CN.157. 

Art. 14(1). 

••Art. 2(2f). 

••Art. 65 of the Chicago Convention of 1944 on International Civil Aviation. 
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consultative status to a number of private organisations. 1 he 
amended Constitution of the International Labour Organisation 
of 1946'"’ makes similar provision for suitable arrangements for 
consultation with recognised non-governmental international 
organisations, including ‘ international organisations of em¬ 
ployers, workers, agriculturists and co-operatorsThe constitu¬ 
tions of other specialised agencies of the United Nations contain 
provisions of the same nature. These and similar provisions add 
little to the formal status and procedural capacity of the individual 
—^and of the international non-governmental organisations created 
for the promotion of his interests and of international co-opera¬ 
tion generally—^in the international sphere. But they illustrate 
both the inadequacy of the hitherto predominant doctrine and the 
manner in which international practice may soften and eventually 
discard a rigid rule no longer in keeping with modern needs. 


’"Art. 12(3). 

See, for instance. Article 71 of the Constitution of the World Health 
Organisation as well as Articles 18(h), 33 and 41; Article 27 as well as 
Article 14, para. 3(2)—of the Constitution of the International Telecommuni¬ 
cations Union; Article 87(2) of the Havana Charter of 1948 of the Inter¬ 
national Trade Organisation; Articles 4E(13) and 11(4) of the Constitution 
of the United Nations Educational, Scientific and Cultural Organisation. 
Although the Constitution of the Food and Agriculture Organisation—estab¬ 
lished prior to the United Nations--contains no reference to non-govem- 
mental organisations, provision to that effect was made at the first Session 
of the Conference of the Organisation in 1945. And see Article 26(b) of 
the Convention establishing the World Meteorological Organisation and 
Article 11(4) of the Constitution of the International Maritime Consultative 
Organisation. 




CHAPTER 2 


THE INDIVIDUAL AS A SUBJECT OF 
INTERNATIONAL RIGHTS AND DUTIES 

1. Individl'ai.s as Sunjt CTs oi Rights undur Treatii-s 
1 HE pcvsilion of the individual as a subject of international law 
has often been obscured by the failure to observe the distinction 
between the recognition, in an international instrument, of rights 
enuring to the benefit of the individual and the enforceability of 
these rights at his instance. The fact that the beneficiary of rights 
is not authorised to take independent steps in his own name to 
enforce them does not signify that he is not a subject of the law 
or that the rights in question arc vested exclusively in the agency 
which possesses the capacity to enforce them.' Thus, in relation 
to the current view that the rights of the alien within foreign 
territory arc the rights of his State and not his own, the correct 
way of stating the legal position is n(H that the State asserts its 
own exclusive right but that it enforces, in substance, the right of 
the individual who, as the law now stands, is incapable of a.ssert- 
ing it in the international sphere. Conversely, there seems to be 
no warrant for the disposition to allow the question of enforce¬ 
ability of rights to be influenced by the doctrine that individuals 
cannot be subjects of international law. The quc.stion whether 
individuals in any given case are subjects of international law 
and whether that quality extends to the capacity of enforcement 
must be answered pragmatically by reference to the given situa¬ 
tion and to the relevant international instrument. That 
instrument may make them subjects of the law without conferring 
upon them procedural capacity; it may aim at, and achieve, both 
these objects. 

The legal position in the matter is well illustrated by the 
question whether individuals can acquire rights directly by treaty 

‘ See below, p. 54. The followiiu; observation of the Permanent Court of Inter¬ 
national Justice, made in a different connexion, may be noted: ‘It is scarcely 
necessary to point out that the capacity to possess civil rights does not neces¬ 
sarily imply the capacity to exercise those rights oneself’ (Peter Pdzmdny 
University Case, Series A/B, No. 61, p. 231). 

27 
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independently of municipal legislation. Prior to the Advisory 
Opinion of the Permanent Court of International Justice in the 
case concerning the Jurisdiction of the Courts of Danzig in the 
matter of Danzig railway officials,'^ that question was generally 
answered in the negative—though even then some caution would 
have been indicated having regard to the law of some countries, 
such as the United States, in which duly ratified treaties are a self- 
executing part of municipal law.’ Similarly, there had already 
existed treaties—such as that establishing the Central American 
Court of Justice, the provisions relating to the Mixed Arbitral 
Tribunals in the Peace Treaties of 1919, and the Polish-German 
Upper Silesian Convention’—which conferred upon individuals 
direct rights of international action. However, it was the 
Advisory Opinion, given in 1928, in the case concerning the 
Jurisdiction of the Courts of Danzig,^ which dealt a decisive blow 
to the dogma of the impenetrable barrier separating individuals 
from international law. In that case Poland contended that the 
agreement between her and Danzig regulating the conditions of 
employment of Danzig officials whom she had taken over into 
her railway service was an international treaty which created 
rights and obligations as between Poland and Danzig only; that 
as that agreement had not been incorporated into Polish muni¬ 
cipal law it did not create rights and obligations for individuals; 
that Poland’s responsibility was limited to that owed to Danzig; 
and that therefore Danzig courts, before which the officials had 
brought an action in the matter, had no jurisdiction. The Court 
rejected this contention. It said: — 

’ It may be readily admitted that, according to a well 
established principle of international law, the Bcanitenahkommen, 
being an international agreement, cannot, as such, create direct 
rights and obligations for private individuals. But it cannot be 
disputed that the very object of an international agreement, 
according to the intention of the contracting Parties, may be the 

‘See below, pp. 28, 29. 

Possibly it could have been argued, in reply, that this was so only by virtue 
of municipal law and not of international law—an argument the relevance of 
which is open to question. It could also have been said, with more justifica¬ 
tion, that in some of these countries, as in the United States, a subsequent 
statute can make inoperative a conflicting treaty. This is not possible under 
the new French Constitution: sec above, p. 11, n. 7. 

* See below, p. 50. 

^Permanent Court of International Justice, Advisory Opinion No. 15: Series 
B, No. 15. pp. 17-21. 
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adoption by the parties of some definite rules creating individual 
rights and obligations and enforceable by the national courts. 
I'hat there is such an intention in the present case can be estab¬ 
lished by reference to the terms of the Deamlenahkommen: “ 

This pronouncement is among the most important rendered by 
the Court. On the first occasion on which it was directly" con¬ 
fronted with the traditional argument, it rejected it.though with 

the courtesy due to a doctrine which for a long time enjoyed 
undisputed ascendancy.* It laid down, in effect, that no con¬ 
siderations of theory can prevent the individual from becoming 
the subject of international rights if States so wish. That affirma¬ 
tion by the Permanent Court of International Justice of the right 
of individuals to acquire rights directly under treaties was not an 

isolated event. It was followed.and the coincidence is 

significant—by other judicial decisions pointing in the same 
direction.’ 


2. iNDIVIDUAI.S AS SUBJI-CTS OF INTI-RNATIONAL LaW IN THE 
MATTER oi' Jurisdiction and Extradition 

The way in which the Permanent Court of International Justice— 
and other courts —have clarified the rules of international law 
bearing upon conferment of rights upon individuals by treaty 

•At p. 17. 

^ The Judgment of the Court in the Mavrommatis Palestine Concessions case 
{P.C.I.J., Series A, No. 2) gave some indication of the possible attitude of the 
Court. In that case the Court attached decisive importance to the fact that 
although no negotiations had taken plape between the Greek Ciovernment 
and Great Britain, negotiations sufficient for the purpose of the jurisdiction 
of the Court had taken place between Great Britain and the Greek national 
concerned. 

“ Less than a quarter of a century prior to the Opinion of the Court, Anzilolti— 
in 1927 a Judge of the Court—wrote: ‘It is inconceivable that there should 
exist subjects of international rights and duties other than States’: II diritto 
internazionale nei giudizi interni (1905). p. 44. 

•See, C..C., the decision of the District Court of Amsterdam of 16 October, 
1925. in the Wirhelaiwr case, to the effect that the Hague Convention of 1905 
concerning Procedure in Ci\ll Cases conferred rights directly upon Russian 
nationals in Holland irrespective of recognition of the Soviet Government by 
Holland {Annual Dificst. 1927-I92S. Case No. and the Note bearing on 
the subject); the judgment of the Amsterdam Court of Appeals of 13 March, 
1928, in the Papadopoulos case to the effect that the Treaty of Lausanne 
was binding not only upon the parlies thereto but also upon individuals 
(/6/V/.. Case No. 285); the decision of the German Reichsgericht of 29 March. 
1928, in the German Railways {Most-Favoured Treatment) case laying down 
that the provisions of Article .365 of the Treaty of Versailles could be invoked 
‘ without the necessity of further measures in the sphere of international or 
public law’ by German subjects against the Reich [ibid, Circ No. 280): the 
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suggests that in this and other matters the question is not one ot 
reliance upon preconceived notions but of investigation whether 
positive international law as embodied in ciisttmi or treaty has 
that effect having regard to the intention of States or to the reason 
of the thing. On some of these questions practice is still under 
the influence of traditional doctrine. Thus, for instance, nsuni- 
cipal courts have held occasionally that such protection as 
extradition treaties stipulate in favour of individuals is not ba.scd 
on rules ot international law which they are entitled to invoke in 


decisions of the Egyptian Summary Tribunal of Port Said in 1931 and 1932 in 
the Nonjahn case to the effect thnt the protection of the International Te/e- 
grtiph Convention of 1875 enured to the benefit not only of the contracting 
parties but also of private companies {ihhL, 1951-1952, (.'ase No. 2I7A); the 
decision of the Oan/Jg High Court of 16 January, 1934, in the 'Zoppot Street- 
crosxt'n!* case, applying expressly the principle laid down by the Permanent 
Court of International Justice in its Advisory Opinion No. 12 (ibid., 1933- 
1934, Case No. 104). See, on the other hand, the decisions of the German 
Keichsgericht of 29 March, 1928, in the Liquidation of German Property 
{Treaty of Versailles) case {ibid., 1927-1928, Case No. 281), and of 14 March. 
1928, in the Hifih Treason {Treaty of Versailles) in Germany case {ibid.. Case 
No. 5); the Martini case between Italy and Venezuela, 3 May, 1930 {ibid., 
1929-1930, C?ase No. 93 (1)). Sec also Civilian War Claimants' Association, 
Ltd. V. The Kitifi, 46 T.L.R. 581; 47 T.L.R. 102; [1932] A.C 14; Annual 
Digest, 1931-1932, Case No. 118. In this case the Court held that in con¬ 
cluding a treaty the Crown is not acting as trustee or agent for the subject. 
See ibid, for the observation of Lord Atkin that when the Crown is negotiat¬ 
ing a treaty it is inconsistent with its .sovereign position that it should be 
acting as agent for the nationals, but that there is nothing to prevent it from 
acting as agent or trustee if it chooses deliberately to do so. Sec also 
Administrator of German Property v. Knoop [1933] Ch. 439. But see the 
decision of the Anglo-German Mixed .Arbitral Tribunal of 13 December, 
1923, in Ledcrer v. German State, in which the Tribunal rejected the conten¬ 
tion of the British Government that it was the sole beneficiary of the pro¬ 
visions of Article 297 of the Treaty of Versailles in the matter of compensa¬ 
tion: Reciwil dcs Decisions des Tribunattx arhitraux mixtes, 3 (1924^^ p. 762. 
The Tribunal said: ‘the right to compensation granted by the Treaty is 
granted a.s compensation to the national of an Allied and Associated Power. 
It is granted to him as a facultative right, that is to say, a right of which he 
may or may not make use ’ (at p. 768). Referring to the wording of Article 
297 (h) (2), the Tribunal observed that the very fact that the individual 
natiniuils were mentioned, in the first instance, as the persons to whom pro¬ 
ceeds of liquidation and cash assets were to be paid immediately, showed that 
the-ic persons were actually those who were entitled to payment, and ‘ that 
the Government in such a case can only be an intermediary to receive and 
hand over the said proceeds of liquidation ’ (at p. 769). As the result of a 
careful analysis the rribunal refused to attach a literal interpretation to the 
wording of Article 297(h) according to which the proceeds of liquidation 
were to be credited to the State of which the owner was a national through 
the Clearing Offices established by the Treaty. And sec Sigwald v. Germany, 
decided in 1926 by the French-German Mixed Arbitral Tribunal, where it 
was held that the right granted under Article 297 (e) of the Treaty of 
Versailles was an individual right belonging to the subjects of the Allied 
Powers w'hich could be put forward against Germany directly by the indi¬ 
viduals concerned without the interposition of their Governments—^with the 
result that an express abrogation of that Article was necessary in order to 
deprive such individuals of the right in question: Annual Digest, 1925-1926, 
Case No. 255. 
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their own right. Municipal courts have occasionally assumed 
jurisdiction over persons brought before them in disregard of 
existing extr«i(.iition treaties." The reasons for that practice do 
not lie exclusively in the inlluence of the traditional doctrine in 
the matter ()f subjects of international law, but it is probable tliat 
that doctrine has had some share in the result.’" The same cir¬ 
cumstance explains, to some extent, why the principle of 
non-extradition of political olTendcrs, which has become a 
constant feature of modern international practice as expressed in 
treaties, is not as yet a principle of international law on which the 
individual can rely as a matter of course. This is al.so the 
explanation of the practice of the courts of some countries in the 
matter of their juri.sdiction over persons brought before them in 
violation of international law.'" Apparently in these cases the 
courts were not of the view that such persons are entitled to rely 
in their own right on rules of international law. Otherwise, it is 
difficult to see how courts could consider themselves entitled to 
exercise jurisdiction. 

3. Till; Charter of ihi; United Nations and thh Position of 

THE INDIVIDUAI. AS A SUBJECT OF INTERNATIONAL LaW. 

Humanitarian Intfrveniion 

The position with regard to treaties, extradition, and jurisdiction 
acts as a reminder that the answer to the question of the status 
of the individual as a subject of rights under international law 

*"See, for instance, the decision of the German Reichsticricht of 8 M:jy, 1929 
[Extradition [Germany and Italy) case: Annual Digest, 1929-1930, Case 
No. 167). See also the decision of the Court of Appeal of Paris, 5 December, 
1947, in In re Col man: Revue critique dc droit international privc, 36 (1947), 
p. 435. 

“See, c.g.. United States v. Insull, 8 F. Siipp. 310; Annual Digest, 1933-1934, 
Case No. 75. 

**The main reason has probably been the faci tha: out of ihc iwo principal 
functions of the law of extradition—that of the protection of the accused and 
that of international co-operation in the suppression of crime-the latter has 
been more prominent. Witness, for instance, the way in which some courts 
construed the requirement of ‘ liberal intci prelalion ' as implying a con¬ 
struction favouring the accused {Valentine v. United States (1936), 299 U.S. 5), 
while others considered ‘ liberal interpretation ’ as necessitating an interpreta¬ 
tion favouring the effectiveness of international co-operation in the sup¬ 
pression of crime [Factor v. Lauhenheimer (1933). 290 U.S. 276). 

'■’’See, c.g., Kx parte Lopez, 6 F. Supp. 342; Annual Digest, 1933-1934, Case 
No. 76. It is particularly difficult to follow the reasons for that practice in 
States, like the United States of America, which are committed to the doc¬ 
trine of incorporation of international law as part of the law of the land. See, 
on the other hand. Re Jolis, decided in 1933 by a French court: ibid.. Case 
No. 77. 
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must be sought in the first instance by reference to the actual 
development of the law. This applies also to the question as to 
whether international law recognises fundamental rights of the 
individual independent of the law of his State. Prior to the 
Charter of the United Nations the question of the existence of 
such rights was controversial. Their international recognition 
manifested itself in the precarious doctrine of humanitarian 
intervention in cases in which a State maltreats its subjects m a 
manner which shocks the conscience of mankind. 1 hat doctrine, 
advocated by writers going back to Grotius." was honoured in 
theoretical recognition rather than in practice. In the eyes of 
governments there was often deemed to exist a conflict between 
the defence of human rights through external intervention and 
the considerations of international peace threatened by such inter¬ 
vention. That conflict was. in the long run, more apparent than 
real. For, ultimately, peace is more endangered by tyrannical 
contempt for human rights than by attempts to assert, through 
intervention, the sanctity of human personality. However, 
governments are not invariably in the habit of taking a long-range 
view in matters involving the peace of the peoples entrusted to 
their care. Another reason for abstaining from intervention has 
often been the consideration that outside interference, far from 
improving the position of victims of persecution, may. by drawing 
upon them the wrath of their governments, achieve the contrary 
result. That consideration, although frequently described as 
realistic,” must be regarded as contrary to experience. The fury 
of persecution receives an impetus not only from foreign 
acquiescence,'" but also from the hesitation and reserve of foreign 

*■' Of Jure Belli ac Pads, Book 11. ch. XXV, § Vlll. 2; ch. XX, § XL.l. Among 
modern writers there may be mentioned Heffter, Das europaische Volkerrecht 
der Gegenwart (1888). p. 114; Bluntschli. Das modente Volkerrecht der 
zivilhierten Staaten (3rd ed.. 1878), p. 270; Stowell. Intervention in Inter¬ 
national Law (1921), pp. .SI-58. For a more cautious statement of the right 
of intervention with regard to the harsh treatment of nationals see Hyde, 
International Law, vol. 1 (1945), § 72. 

“ Sec Jessup in American Journal of International Law, 32 (1938), pp. 116-119. 

See also .Schwarzenherger in The Review of Politics, 10 (1948). pp. 174-178. 
for a survey of British practice from this point of view. And see Adler and 
Margalith, With Firinne.ss in the Right. American Diplomatic Practice 
Affecting Jews, 1840-1945 (1946)—a valuable study. 

*' A similar argument, of equally doubtful accuracy, has been occasionally 
adduced as militating against the application of sanctions against States 
guilty of aggression. Thus in the course of the invasion of Manchuria by Japan 
in 1931 and of Abyssinia by Italy in 1936 it was urged by some that the appli¬ 
cation of sanctions might, by rallying indignant national sentiment and soli¬ 
darity round the guilty government, strengthen the position of the aggrcs.sor. 
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intercession coupled with courteous admission that there is no 

right of intercession.'■ Such intercession—or protests_have 

often taken place not in reliance upon any legal richt of inter¬ 
vention for the sake of humanity, but for the reason that the 
measuie of oppie.ssion, by bringing about the emigration, on a 
large scale, of the victims of the persecution, aflects injuriou.sly 
the interests of the protecting Slate. The cumulative result of 
that approach to the doctrine of humanilurian intervention has 
been not only to make it sporadic and infrequent but also to 
cast doubt upon its existence as a rule of international law. 
Yet there has been occasional recognition of some fundamental 
human rights in treaties providing for religious freedom and the 
cultural and political rights of minorities.'' Of thc.se, the 
Minorities Treaties concluded after the First World War provide 
an outstanding example. 

It is in the Charter of the United Nations that the individual 
human being first appears as entitled to fundamental human 
rights and freedoms. We shall fail utterly to rcali.se the full 
significance of that innovation if we permit our understanding 
of it to be blurred by the fact that these rights are not defined 
in detail or, .so far as the Charter is concerned, that they are not 
fully enforceable at the instance either of the individual or of the 

'■That altitude ha.s occasionally gone to the length of Slates abstaining from 
the protection of their own nationals caught in the meshes of foreign persecu¬ 
tion. Thus when Czarist Russia adopted discriminatory measures against 
Russian Jews the British Government eventually acquiesced in the view that 
British Jews in Russia had no legal claim to be treated in a manner different 
from the treatment of Ru.vsian Jews: State rapvrs. vol. 79. pp. X33. 8?5. On 
that occasion the British Cjovcrnrncnt relied on the Opinion of the l.aw' 
Officers of the Crown of 6 May, 18b2 (printed in McNair. The Law of 
Treaties (1938), pp. 250, 251), from which the crucial passage may be qiiotcd: 
‘Russian subjects, being Jew's. incur certain disabilities, and we think that 
the equality intended and provided for by the Irealy is not infringed by 
British subjects in Russia, who are Jew's, whilst residing there, also sharing 
the same disabilities.' In 1881 the I.aw' Officers, confronted with the same 
question, declined to subscribe to that view. They said: / • . . when we 
consider the consequences which such a construction of the Treaty involves, 
wc cannot say that it is the correct one* (ihid.. p. 195). But they thought, 
for reasons which arc not apparent, and which they did not attempt to 
particularise, that it was not open to the British Govcrniiicnl to insist on 
an interpretation of the 1 reaty at variance with that placed upon i; in 1862. 
In 1938 the British Government acted on the view, which cannot be described 
as sound, that the Anglo-CJerman treaty of Commerce and Navigation of 
December, 1924, did not secure to ‘ Briti.sh subjects who arc regarded as 
Jews under German law, any rights which are not enjoyed in Germany by 
German nationals who are Jews'. 7'hc attitude of the United States on the 
subject was different: see U,S., Ford fin Relations, 1881, pp. 996, 1007, 1030. 
For a survey of these treaties see .lanovsky and Fagcn, International Aspects 
of German Racial Policies (1937), pp. 6-27. 
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members of the United Nations. Neither, as will be shown, 
does the denial of the right of intervention reduce thc.se provisions 
to no more than a political declaration. The Chatter of the 
United Nations is a legal document; its language is the language 
of law, of international law. In affirming repeatedly the ‘ funda¬ 
mental human rights ’ of the individual it must of necessity be 
deemed to refer to legal rights—to legal rights recogni.scd by inter¬ 
national law and independent of the law of the State. 7he.se 
rights are only imperfectly enforceable, and, in so far as the 
availability of a remedy is the hall-mark of legal right, they are 
imperfect legal rights. Yet in the sphere of international law the 
correlation of rig it and remedy is not as close as within the 
State."" Moreover, irrespective of the question of enforcement, 
there ought to be no doubt that the provisions of the Charter in 
the matter of fundamental human rights impo.se upon the 
Members of the United Nations the legal duty to respect them.” 
In particular, it is clear that a Member of the United Nations who 
is guilty of a violation of thc.se rights commits a breach of the 
Charter. There may be no international tribunal endowed with 
compulsory jurisdiction to ascertain the fact of such violation, but 
international tribunals have, as a rule, no compulsory jurisdiction 
in the matter of the fulfilment of international duties. This fact 
docs not deprive them of their legal character. Moreover, in so 
far as the Charter forms part of the municipal law of the Members 

*‘’’vSec below. Chapter X. 

See above, p. 27. The last Assembly of the League of Nations seems to 
have committed itself, perhaps unnecessarily, to the contrary view. Ii 
accepted a report of a Financial Sub-Committee which found that the 
Assembly of the League had the right, in 19.^9, to adopt regulations which, 
in effect, divested certain officials of the rights which they possessed under 
their contracts with the League. The Sub-Committee found tha* as the 
officials in question had no enforceable rights against the l.eague, their 
claims under the contracts could not be considered as legal riuh's. In 
accordance with the report of the Sub-Committee the last Assembly decided, 
in April, 1946, not to give effect to a judgment of the Administrative Tribunal 
of the League which held that the Assembly of 19.‘<9 could no’ deny to 
the officials their legal rights grounded in the contracts. It is not clear to 
what extent the Assembly, in adopting the report of the Sub-Commit*ce in 
1946, acquiesced in the legal reasoning underlying that report. I: would 
have been sufficient to lay down that, although the officials possessed legal 
rights under the contracts of service, those rights could be abrogated by a 
legislative act of the Assembly. As within the State, so also in orr.mised 
international society there must reside somewhere the legal power of modify¬ 
ing contractual arrangements in accordance with changed condi i ns For 
the judgment of the Tribunal see League of Nations, Official Journal, .Special 
vSupplement No. 194 (1946), p. 247; for the Report of the Sub-Co nmittcc 
sec ibid., pp. 261-264; for the discussion at the Assembly see i'rJ.. pp. 
1.30-1.32. 

' See below. Chapter IX. 
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of the United Nations it may be enforceable as such. While the 
law of the State is supreme so far as its courts are concerned, 
there is no reason why they should not resort to the Charter as a 
direct source of law in this respect."* 

It would therefore appear that to the extent to which the 
Charter incorporates obligations to respect the fundamental 
human rights and freedoms it amounts to recognition of indivi¬ 
duals as subjects of international law. These obligations and the 
methods of their implementation arc more effective than is 
commonly assumed."' In turn, their effectiveness will depend to 
some extent on the final abandonment of the doctrine of the 
inherently inferior .status of individuals in the sphere of 
international law. 

4. Crimks Against Humanitv and Fundamental 
Human Rights 

Subsequent to the Second World W'ar, the. acknowledgment of 
fundamental human rights has taken place—indirectly, but most 
significantly—through the recognition of so-called crimes against 
humanity in Article 6 of the Charter annexed to the Four-Power 
Agreement of 8 August. 1945, providing for the establishment of 
the International Military Tribunal for the Prosecution and 
Puni.shment of the Major War Criminals of the European Axis.“ 
In addition to the crimes of planning and waging wars of aggres¬ 
sion and war crimes, the Tribunal was given jurisdiction in the 
matter of ‘ crimes against humanity ’. That Article of the Charter 
conferred upon the Court juri.sdiction with regard to ‘ tc) Crimes 
against humanity: namely, murder, extermination, enslavement, 
deportation, and other inhumane acts committed against any 
civilian population, before or during the war; or persecutions on 
political, racial or religious grounds in execution of or in con¬ 
nexion with any crime within the jurisdiction of the Tribunal, 
whether or not in violatitm of the domestic law of the country 
where perpetrated ’. As the result of a subsequent amendment, 
embodied in the Berlin Protocol of 6 October. 1945, and sub¬ 
stituting a comma for the semicolon in the section quoted above, 
the scope and significance of the Article were reduced from the 

**Sce below, pp. 149-151. 

See below. Chapter IX. 

Treaty Senes No. 27 (1946). Cmd. 6903, 
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outset inasmuch as all the crimes against humanity enumerated 
therein were made punishable only in so far as they were ancillary 
or subsidiary to other criminal acts within the jurisdiction ot the 
Tribunal. This limitation was adopted owing to the apprehen¬ 
sion—probably unfounded—that to give the Tribunal jurisdic¬ 
tion, without qualification, over crimes against humanity as 
defined in the Charter would be tantamount to confronting it with 
a multitude of charges and dangerously complicating a task in 
itself of unprecedented magnitude. The judgment of the Tribunal 
contained a further limitation which is not apparent from the 
terms of the Charter. The Tribunal, partly in disregard of the 
terms of the Charter which gave it jurisdiction in respect of crimes 
against humanity ‘ before or during the war in so far as they 
were committed in connexion with or in execution of any crime 
within the jurisdiction of the Tribunal, apparently declined to 
treat acts committed prior to the war as crimes against humanity 
within the meaning of the Charter.” 

Notwithstanding thc.se qualifications, the Charter and the 
•judgment of the Tribunal, in so far as they recognise in principle 
crimes against humanity, have a direct bearing on the question of 
recognition, in the international sphere, of fundamental rights of 
the individual. Crimes against humanity arc crimes regardless of 
whether they were committed in accordance with and in obedience 
to the national law of the accused. Such acts were deemed to 
violate the sanctity of human personality to such a degree as to 
make irrelevant reliance upon the law of the State which ordered 
them. To lay down that crimes against humanity are puni.shable 
is, therefore, to a.s.scrt the existence of rights of man grounded in 
a law superior to the law of the State. Thus, upon analysis, the 
enactment of crimes again.st humanity in an international instru¬ 
ment signifies the acknowledgment of fundamental rights of the 
individual recogni.scd by international law. It is po.ssible that 
this result did not occur to the authors of the Charter, nor, 
perhaps, to the Tribunal which applied it. Yet, unless the 
Charter is conceived as an ad Iuk piece of vindictive legislation 
enacted by the victor against the vanquished, this is its inevitable 

•‘The Tribunal expressly refused to make a general declaration that such 
crimes were crimes against humanity. No such general decIaraMo’i w'as 
required from the Tribunal. In so far as it refrained, without qualification, 
from treating crimes committed before the war as crimes against humanity, 
the judgment finds n^ warrant in the terms of the C'hartcr. 
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and logical result. In terms of law, with the conception of crimes 
against humanity there must correspond the notion of fimda- 
mental human rights recognised by international law and, as a 
further result, of an international status of the individual whose 
rights have thus been recognised."' 

The enactrnent, in the C harter of the International Military 
Tribunal, of crimes against humanity was not an isolated act. It 
was repeated in Article 5 of the Charter of the International 
Military Tribunal ior the Far East established on 19 January, 
1946, by a Proclamation of the Supreme Commander for the 
Allied Powers in the Far East. The Paris Peace Treaties of 1947 
with Italy, Roumania, Hungary, Bulgaria and F’inland provided 
for the surrender, /n/cr alios, of persons accused of crimes against 
humanity. Above ail, the Four Powers in occupation of Germany 
enacted legislation providing for the prosecution of crimes against 
humanity committed in Germany before and during the war (and 
probably also after the War and during the period preceding the 
assumption of power in Germany by the National-Socialists-') 
without stipulating for any connexion of these crimes with war 
crimes or crimes against the peace,-'' and expressly laying down 
that the criminality of such acts was independent of whether they 
were committed in accordance with or in violation of the domestic 
law of the country concerned."" These enactments have a 

For an exhaustive treatment of the question of crimes auain.st humanity .see 
Schwelb in liritish Year Book of lutcruational Law, 23 (I946\ pp, 178-226, 
and Law Reports of Trials of War Criminals (United Nations War Crimes 
Commission), vol. 15 (1949). pp. 134-138. 

Sec Schwelb, loc. at., pp. 216-218. 

Control Council Law No, 10 of 20 December, 1945. See also the special 
Ordinance, passed in the British Control Zone of Germany in pursuance of 
Law No. 10, authorising German courts to exercise jurisdiction with regard 
to crimes again.st humanity committed by persons of German nationality 
again.st German nationals or stateless persons. Similar Ordinances ^were 
passed in other Zones. 

“• The following passage from the judgment given in 1947 in the Justice Trial 
(the Altsiottcr case) by the United States Military Tribunal at Nuremberg 
in answer to the pica of the accused that they acted in accordance with 
the provisions of their municipal law merits quotation: ‘The very essence 
of the pro.secution case is that the laws, the Hiller dec.'‘ees and the Draconic, 
corrupt, and perverted Nazi judicial system themselves constituted the sub¬ 
stance of war crimes and crimes against humanity and that participation 
in the enactment and enforcement of them amounts to complicity in crime. 
Wc have pointed out that governmental participation is a material element 
of the crime against humanity. Only when ofTicial organs of sovereignty 
participated in atrocities and persecutions did those crimes assume inter¬ 
national proportions. It can scarcely be said that governmental participation, 
the proof of which is necessary for conviction, can also be a defence to the 
charge* ijLaw Reports of Trials of War Criminals (United Nations War 
Crimes Commission), vol. 6 (1948). p. 49). 
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si^ificance transcending the occasion which gave rise to them. 
They have become a weighty precedent binding upon all. The 
principle which they enunciate is among those which the First 
General Assembly of the United Nations accepted, alongside the 
other principles of the Charter of 8 August, 1945, and the 
judgment of the Nuremberg Tribunal, as the basis of the codifica¬ 
tion of international law on the subject."' In an indirect but 
compelling manner the enactment of ‘ crimes against humanity ’ 
constitutes the recognition of fundamental human rights superior 
to the law of the sovereign State. It may be noted that considera¬ 
tions of humanit}', conceived as a .source of legal obligations, are 
not limited to international criminal law. When, in the Corfu 
Channel case, the International Court of Justice held Albania 
responsible for her failure to notify the exi.stence of a minefield, 
it based its decision ‘on certain general and well recognised 
principles, namely ’, in the first instance. ‘ elementary considera¬ 
tions of humanity, even more exacting in peace than in war 

5. The Individual as a Subject of International Duties. 
So-called Offences against the Law of Nations 

As in the case of international rights so also in the matter of 
international duties the accurate approach to ascertaining the 
legal position is to rely not on preconceived notions as to the 
eapacity of individuals to be subjects of international law but, 
primarily, on the practiee of States in both the international and 
the municipal spheres. In the first instance, there must be con¬ 
sidered the cases in which international law imposes directly. 
i.e., without recourse to State legi.slation, duties upon individuals 
when not acting as organs or on behalf of States. The rules 
relating to piracy can be interpreted to this effect—though, as 
pointed out above,’’ they may be explained as a mutual coneession 
of jurisdiction by States over their subjects. On the other hand, 
the operation of rules of warfare is, as suggested,” a clear example 

'“'Sec Resolution of the General Assembly of 11 December, 1946, in which 
it ‘aflirms the principles of international law recognised by the Charter of 
the Nuremberg Tribunal and the judgment of the Tribunal Journal of the 
General Assembly, No. 75, p. 945. 

'^Reports of Judgments, Advisory Opinions, and Orders, 1949, p. 22. 

•‘‘= See p. 9. 

Sec above, p. 10. There is perhaps no warrant for the suggestion advanced 
by Professor Kelsen that national tribunals, military and other, in applying 
Hague Convention No. IV for the punishment of war criminals, administer 
their own municipal law, into which the Hague Convention has been trans- 
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of the direct effect of rules of international law upon individuals. 
A soldier who. for the satisfaction of private gain or lust, vs 
of murder or plunder in occupied territory or. uenerally, in the 
theatre of operations, is guilty of a war crime jure rientiwn In 
so far as according to the law of many Stales international law is 
part of the law of the land, the obligations of international law 
are directly binding upon individuals. In Rcspuhlica v. De 
Longchanips, McKean, Chief Justice of Pennsylvania, in 
sentencing the accused for an assault upon the Consul-Cjcneral 
of France, said: 

... I he first crime in the indictment is an infraction of the 
law of nations. 1 his law, in its full extent, is part of the law of 
this Stale. . . . The pcr.son of a public minister is sacred and 
inviolable. Whoever (dlers any violence to him. not only alTronts 
the sovereign he represents, but also hurts the common safety 
and well-being of nations—he is guilty of a crime against the 
whole world. . . . You then have been guilty of an atrocious 
violation of the law of nations.’ 

The criminal and, generally, the municipal law of various 
countries contains direct references to offences against the law of 
nations. The Constitution of the United States gives Congress 
the right to define and punish, inter alia, ‘ offences against the law 
of nations'.” It has been often maintained that notwithstanding 

formed, as distinguished from international law; International Law Quarterly, 
1 (1947), p. 160. Any such contention amounts to an assertion, which 
cannot be accepted, that municipal tribunals do not administer international 
law. A contention of that nature is expressive, at best, of the purely dia¬ 
lectical proposition that rules of international law incorporated into municipal 
law cease to be rules of international law. Sec Transactions of the Grotius 
Society, 25 (1939). p. 85. Professor Kclscn seems to have abandoned the 
view which he advanced, correctly, in 1944 {Peace through Law, p. 77). He 
then said; ‘The military court, by punishing the acts, executes international 
law even if it applies al the same time norms of its own military law. The 
legal basis of the trial is international law, which establishes the individual 
responsibility of the person committing the act of illegitimate warfare.’ The 
innovation, such as it was, introduced by the C'hartcr of the International 
Military Tribunal of 1945, was not the declaration of individual responsibility 
for criminal violations of inicrnational law, but its application to the crime 
of aggressive war—an innovation which is not surprising seeing that before 
the developments culminating in the Kcllogg-Briand Pact aggressive war was 
not a criminal act under international law as it then existed. 

>^(1784) 1 Dallas’ Report 111. 

Article 1, section 8, clause 10. bor an interesting case applying that clause 
to counterfeiting within the United Stales of notes and .securities of other 
Stales see United States v. Arjona, 120 U.S. 479. For numerous other 
examples of municipal legislation on the same lines see Triep)cl, Volkerrccht 
und Landcsrecht (1889), Chapter 3, § 13(1). He disapproves of that termin¬ 
ology : ‘ If, as we have demonstrated above, the individual can only be the 
object and not the subject of international law, then it is inconceivable that 
a “ norm ” of inicrnational law should be violated by an individual ’. 
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the terminology used, individuals are in such cases subject to the 
obligations of their own municipal law as distinguished Irom the 
law of nations. There is a distinct element of artificiality in that 
distinction. 

6. Individuals as Organs of mr: Statf. Contractual 
AND Tortious Liabjlh y 

What is much more important from the point of view of 
both principle and practice is the question as to who is the 
subject of international dutie.s—who is the subject of international 
law—in the case of individuals acting not in their private capacity 
but on behalf of and as organs of the State. The view has been 
gaining ground that even in this sphere of action the subject of 
duty and responsibility is in every case the individual human 
being. It is probable that this aspect of the question has influ¬ 
enced the doctrines of Duguit,"" Krabbe ” and, more recently. 
Professor Scclle,”' who have urged not that individuals can also 
be subjects of international law, but that they are the only subjects 
of the law of nations. These opinions cannot be lightly brushed 
aside as assertions of pure theory. The State is composed of 
individual human beings. Its rulers and those responsible for its 
actions are individual human beings. Moreover, there is cogency 
in the view that unlc.s.s responsibility is imputed and attached to 
persons of flesh and blood, it rests with no one. There is finally 
the consideration, which has far-reaching con.sequcnccs, that 
unless the subject of international duties is thought of as identical 
with the individual human being as distinguished from the 
mystical entity of the State, we open the door wide to that dualism 
of moral standards which, under the guise of ‘ reason of State ’, 
has proved a disintegrating and destructive factor in the sphere 
of international morality and peace. 

On the other hand, it must be borne in mind that the State 
is a corporation, a juristic person, and that reasons of convenience 
and justice require that, in the normal course of affairs, the collec¬ 
tive entity of the State should be the subject of responsibility. In 
that sense international law is primarily a law between States. 
This applies, for instance, to the duties of the State with regard to 

Traitc de droit constitiitionnel (3rd ed., 1927), vol. I, pp. 713 et seq. 

Die moderne Staatsidcc (1919), p. 273. 

Precis de droit dcs pens, vol. T fI932). pp. 42-44. 
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the fulfilment of normal obligations of treaties or of customary 
international law in matters of commerce, i\naivce,ot mtcinaVmaX 
administration. While it is true that such duties are ultimatelv 
the duties of the human agencies, it is just and proper that, in 
law, responsibility should be imputed to the State as a whole and 
that the State should appear exclusively as the subject of inter¬ 
national law for the purpose. Independent political .societies 
function in the form of the corporate entity of the State, and it 
is appropriate that the general principles of law applicable to 
juridical personality and to the corporate capacity for action 
should apply also in the case of States. The legal structure of a 
limited liability company is as necessary in the relations of States 
as in private life. It is clear that for the purposes of redress, in 
terms of economic compensation, for violation of treaties and 
of customary international law. the State as a whole is as a rule, 
from the practical point of view, the proper situs of attribution 
of responsibility. 


The position is similar, though not identical, with regard to 
what may be called tortious responsibility, for instance, in relation 
to the question of responsibility for denial of justice to aliens. As 
a rule such tortious liability implies—and may be satisfied by— 
financial compensation. In practice, the subject of international 
liability in the matter of tort has been the State—which 
liability has on occasions assumed the form of penal damages.” 
But, intrinsically, there is nothing—save the traditional doctrine 
on the question of the subjects of international law—^to prevent 
the tortious responsibility of the State from being combined, in 
the international sphere, with the responsibility of the organs 
directly liable for the act or omission in question. It is 
proper and desirable that an official who is responsible for caus¬ 
ing serious injury to an alien by way of denial of justice or 
otherwise should not personally escape reprobation at the hands 
of an international tribunal. This, clearly, is not the existing 
position in international law. But there is room for envisaging 
an improvement of the law in the matter. The law, when thus 
improved, will provide that the subject of the duty to treat aliens 
in accordance with the minimum standard of civilisation (and, 
generally, in accordance with international law) is not only the 

*• See e.g., the Janes case, decided by the United States-Mexican Claims Com¬ 
mission in 1926, reported in Annual Digest, 1925-1926, Case No. 1,'8. 
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corporate entity of the State, but also the individual organ acting 
on its behalf. There would appear to be no reason why the 
person or persons responsible should not be made jointly liable 
with the State. Moreover, it may well be in such cases that what 
—^so far as the State is concerned—is a mere tortious re.spon- 
sibility, may in the person of the organ concerned assume the 
complexion of an international criminal liability. A corrupt or 
criminally minded judge who has inflicted upon an alien, through 
a deliberate or negligent miscarriage of justiee. an unjust sentence 
of death or imprisonment; an official who has permitted the 
murderer of an alien to e.scapc; a military officer who when 
called in to shield an alien from the fury of a mob joins in the 
murderous attack —all these persons could, consistently with 
principle, be held to have transgressed not only the law of their 
country but also a rule of international law directly binding upon 
them. Systems of municipal law which recognise a clear distinc¬ 
tion between contractual and tortious responsibility admit in 
appropriate cases the liability in tort of persons acting on behalf 
of the corporate entity—in addition to the tortious liability of the 
corporation as a whole." Any such development would be in 
accordance with what must be regarded as a well-established 
feature of the law of State responsibility, namely, that liability 
is not ab.solute. but depends upon the existence of fault in the 
person or persons of the State organs responsible for the act or 
omission in question. If liability is conditioned by the mens rea 
of the individual responsible, then it is proper that the penal 
consequences of the act or omission should atUtch to the human 
agency acting on behalf of the State or. even when not so acting, 
rendered capable of committing the injurious act by reason of his 
normally acting as agent or servant of the State. 

7. Criminal Responsibility 

Similar considerations apply to the question of the subjects of 
criminal responsibility under international law. In the field of 

in Thamas Y. Youmans case, decided in 1926 by the United States- 
Mexican General Claims Commission: Annual Digest, 1925-1926, Case No. 
162. 

** See, as to English law, Salmond, The Law of Torts (7th ed. by Stallybrass, 
1928): ' But it is undoubted law that the servants or agents by whom a 
corporation commits a tort are themselves personally liable in the same case 
and to the same extent as any other servants or agents who commit torts in 
the service or on behalf of their principals or employers ’ (at p. 79). 
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contract and, to some extent, of tort, the requirements of 'justice 
and of itWcrnaltonal peace can be met by making the corporate 
entity of the State mainly, if not exclusively, the subject of respon¬ 
sibility. This is not so in the sphere of criminal acts performed 
by the State, i.e., by persons acting on behalf of the State and 
under the colour of the authority of the State. In this sphere 
the analogy of municipal law mu.st fully apply. The primary 
subject of the international duty is the human agency which puts 
in motion the criminal act; the criminal responsibility of the State 
is of a subsidiary character. Thus it is futile to maintain that if a 
cabinet minister, fully endowed with governmental authority, 
orders the massacre of the nationals of a foreign State, the subject 
of international responsibility is his State only, and not he himself. 
The futility of that attitude has often been emphasised by the 
parallel doctrine that States, because of their sovereignty, cannot 
be subject to criminal responsibility. Both these views must now 
be regarded as exploded. The question of the criminal re.spon- 
sibility of States is outside the present discussion."*' Here we are 
concerned with the view that individuals cannot be subjects of 
criminal responsibility in the international sphere for the reason 
that they are not subjects of international law. That view, it has 
been shown here,*'' is not in accordance with the law. When the 
Charter annexed to the Agreement of 8 August. 1945, setting up 
the International Military Tribunal laid down that there .shall be 
individual liability of the defendants for criminal act;, which they 
committed as organs and on behalf of the German State, the only 
innovation which it introduced was to give the formal imprimatur 
of a general international treaty—for it was a treaty signed or 
adhered to by the vast majority of the nations of the world and 
subsequently endorsed by the First General As.sembly of the 
United Natioas—to the abandonment of a doctrine which had 
loomed large in the writings of publicists but which had no 
foundation in the principles and necessities of international law. 
That doctrine was that individuals, not being subjects of inter¬ 
national law, cannot be subjects of international duties in the 

*’See Oppenheim's hucrtmiional Law. vol. I (7th ed. by Lauterpacht, 1948), 

§ 156 A. 

Sec above, p. 6. See also to the same effect Glaser in Revue Penatc Suisse, 

64 (1949), pp. 283-314, and Levy in American Political Science Review, 37 

(1943), pp. 1052 et seq. 
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criminal or any other sphere. The judgment of the Nuremberg 
Tribunal treated the provision of the Charter laying down the 
individual responsibility of the accused for acts comm.'tted on 
behalf of the State as a self-evident rule of international law, as 
a matter both of principle and of the effectiveness of the law of 
nations.^* 

It is not likely that the e.xpress rejection of the view that 
individuals cannot be directly subject to international duties will 
remain an isolated event in international practice. The greater 
the heinousness of the act and the graver the danger to inter¬ 
national peace, the more difficult it is to accept the artificial 
divorce between the State and the individuals acting on its behalf. 
In the Rejsolution of the First General Assembly of the United 
Nations of 13 December, 1946, concerning the condemnation and 
prohibition of genocide, the As.sembly affirmed that genocide is a 
crime under international law which the civilised world condemns 
and for the commission of which principals and accompIice.s— 
whether private individuals, public officials, or statesmen, and 
whether the crime is committed on religious, racial, political or 
any other grounds—are punishable.^ The Convention on the 
Prevention and Punishment of the Crime of Genocide approved 
by the General Assembly in 1948 lays down that genocide, 
whether committed in time of peace or war, is a crime under 
international law which the Parties undertake to prevent and to 
punish and that the persons responsible for that crime shall be 
punished ‘ whether they are constitutionally responsible rulers, 
public officials or private individualsThe Convention thus 
subjected individuals to the direct obligation and sanction of inter¬ 
national law. The international regulation and control of atomic 
energy as a potential weapon of war has also raised the question of 

See above, p. 6. In view of this it is not easy to follow Professor Kelsen 
when he says that ‘ what really impairs the authority of the judgment is that 
the principle of individual criminal responsibility for the violation of rules of 
international law prohibiting war has not been established as a general 
principle of law, but as a rule applicable only to vanquished Slates by the 
victors International Law Quarterly, 1 (1947), p. 170. The language of the 
judgment on the subject is studiously general. 

Journal of the Genera! Assembly, No. 58, Supp. A-A/P.V. 55. 

‘‘•Articles 1 and 4. For an analysis of the Convention see Stillschweig in 
Friedenswarte, 49 (1949), pp. 93-104. Sec also Kuhn in American Journal of 
Jntcrnaiioual Law, 43 fl^49). pp. 498-501. 
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the necessity of attaching criminal responsibility to individuals." 
Unle.ss not only the Slate as such but also its organs are made 
personally responsible for complying with the measures laid down 
by the international authority, the cITectiveness of the international 
regulation of this vital problem will be considerably impaired. 
The magnitude of the interests involved requires that that liability 
should be of a criminal character. 


8. 1 HI'. SlCiNIl-ICANCI. Ol- Tllli RncOUNITlON OF THE INDIVIDUAL 

AS A Subject of International Duties 

The evolution of an international law in which the individual is 
the subject of duties impo.scd by it is, in some respects, a corollary 
of the attribution to him of rights grounded in international law. 
It is difficult to urge and justify the existence of the former with¬ 
out admitting the validity of the latter. The second relevant 
consideration in this connexion is that, in the .sphere of criminal 
responsibility, the recognition of the individual as a subject of 
international duties tends to diminish the necc.ssity for and the 
scope of collective punishment of States. Such necessity cannot 
always be avoided; neither is it inherently unjust, especially if 
it can be cifcctcd w'ithout the indiscriminate iniliction of physical 
harm upon the individuals of the guilty Slate. Moreover, even 
if individuals may be innocent of a particular criminal act 
attributable to the organs of the State, they may have had a share 
in endowing that organ with power or in tolerating its rule. If 
the criminal act is succe.ssful they may all reap the fruits of trans¬ 
gression. However, collective responsibility is. at best, a rough 
instrument of ju.sticc. and there are compelling rca.sons for 

In Ihc First Rcptirt of the Atomic Energy Comini.s.sion to the Security 
Council of 31 December, 1946, the Commission suggested that the proposed 
convention should include provisions * setting forth such violations [of the 
convention] as shall constitute international crimes, and establishing the 
nature of the measures of enforcement and punishment to be imposed upon 
persons and upon nations guilty of violating the terms of the treaty or con¬ 
vention ’ (United Nations Atomic Energy Commission, wSpecial Supplement, 
Report to the Security Council, p. 19). In the Russian proposal of 19 June, 
1946, the violation of the provisions of the Convention was declared to be 
‘ a most serious international crime against humanity ’ (Atomic Energy Com¬ 
mission, Ofjirial Records, No. 2. p.27). At the meeting of the Atomic Energy 
Commission of 14 June, 1946, the rcpre.senlalive of the United States pro¬ 
posed a system of control under which ‘ the United Nations can prescribe 
individual responsibility and punishment on the principle applied at 
Nuremberg . . a formula certain to benefit the world's future' (ibid.. No. 1. 
p. 5). 
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reducing the scope of its operation."'* It can be so reduced by 
the effective recognition of the individual as a subject of 
international duties. This is essentially the position in the 
constitutional theory of the federal State where federal execiition 
against the member States as such is in the nature of an exception. 
A violation of the national constitution by a member State is. as 
a rule, treated as a violation of the federal law by the individuals 
responsible. They, and not the corporate entity of the member 
State, are the subjects of responsibility. It is not likely that the 
gradual integration of international society in the direction of a 
supra-national Federation of the World—a development which 
must be regarded as the ultimate rational postulate of the political 
organisation of man—will be achieved by sudden and drastic 
changes in the legal organisation of mankind. But it may be 
brought nearer to realisation by the gradual adoption of the funda¬ 
mental principles of federal government. Of these, the direct 
subordination of the individual to federal law, in his capacity as 
a subject of the law of the Federation, is a vital link. Here lies 
the deeper significanc*c of the affirmation of the principle that tlie 
individual is a subject of international law in the domain both 
of rights and of duties. 

Finally, the full and effective acceptance of the principle that 
individuals arc subjects of international duties has a direct bearing 
on the evolution of international morality. The tendency to 
affirm and tolerate a double standard of morality in international 
relations -a tendency to a.ssert that the individual acting as the 


‘“This aspect of the matter is clearly - though perhaps with .some exaggeration 
—brought out in the judgment of the Military Tribunal of the United States in 
Nuremberg in the /.O’. Farhen case in connection with the responsibility of 
the accused for crimes against the peace. The Tribunal said: ‘ The defendants 
now before us were neither high public officials in the civil government nor 
high military officers. Their participation was that of followers and not 
leaders. If we lower the standard of participation to include them, it is diffi¬ 
cult to find a logical place to draw the line between the guilty and the innocent 
among the great ma.ss of the German people. It is, of course, unthinkable 
that the majority of Germans should be condemned as guilty of committing 
crimes against peace. This would amount to a determination of collective 
guilt to which the corollary of mass punishment is the logical result, for 
which there is no precedent in international law and no justification in human 
relations. We cannot say that a private citizen should be placed in the posi¬ 
tion of being compelled to determine in the heat of war whether his govern¬ 
ment is right or wrong, or, if it starts right, when it turns wrong’ {Law 
Reports of Trials of War Criminals (The United Nations War Crimes Com¬ 
mission), vol. X (1949), p. 39). Collective re.sponsibility, in so far as it is 
not individually aimed at the members of the community concerned, is not 
invariably inimical to justice. 
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organ of the State is not bound by the universal code ol c\Vi\es 
whvcb obvams \t\ Vbe rd'dltons of \nd\viduafs-has in the past 
revived nourishment from the notion that the oblalm ot 
intcrnaltonul law do no( rest upon the individual memU oi the 

ante, but up™ he State V The unavoidable outcome must be 

the imiwirment of that moral factor which is the backbone ot all 
law. It IS not neccSsSary to expatiate upon the consequences of 
the resulting position in relation to the effectiveness of inter¬ 
national law. The two questions are interconnected.®" 


*'■* This phenomcn4)n must be distinguished—though the distinction may appeal 
to be a subtle one -from the operation of the doctrine of ‘ reason of Stale'. 
The latter does not ncccssaidy rule out the individual as a subject of legal 
and moral obligation. It asserts different standards of obligation. 

®® When in 1928 the Cierman Knchsi^vricht upheld the conviction of a German 
national sentenced for publishing certain plans of the Reichswehr, it rejected 
the plea of the accuscti that he had acted in order to uphold the disarma¬ 
ment provisions of the I'reaty of Versailles, which was part of German law. 
The Court said: ‘ The Rcichsgericht must reject the view that the conviction 
of the accused would violate the rule of international law which lays down 
that treaties must be fulfilled in good faith. For this rule binds only the 
contracting parties, not individuals'; Hij^h Treason (Treaty of Versailles) in 
Germany case. Annual Difjest, 1927-1928, Case No. 5. 



CHAPTER 3 


INTERNATIONAL PROCEDURAL CAPACITY 
OF INDIVIDUALS 

1. Access of Individuals to International Tribunai-s 

The traditional doctrine in the matter of subjects of international 
law has derived much support from the rule that only Stales have 
a locus standi before international tribunals. That rule has found 
terse expression in Article 34 of the Statute of the International 
Court of J ustice, wliich lays down that ‘ Only Slates may be parties 
in cases before the Court However, the importance of this 
provision of the Statute, in relation to the question under dis¬ 
cussion, ought not to be exaggerated. It is a provision defining 
the competence of the Court. It is not intended to be declaratory 
of any general principle of international law. No such principle 
prevents States, if they so wish, from .securing to individuals and 
international public bodies accc.ss to international courts and 
tribunals. 1'hc Committee of Jurists who in 1920 drafted the 
Statute of the Court in its present formulation excluding 
individuals from appearing as panics before the Court noted in 
their Report that the solution adopted was ‘ without prejudice 
to any subsequent development ’ of the Court.* Undoubtedly the 
excessive concentration on the question of access of individuals to 
international tribunals has, in some respects, tended to ob.scurc 
the more general significance of the position of the individual in 
international law. For, as is submitted later in this Chapter, the 
quality of individuals as subjects of international law does not 
depend upon the full recognition of their procedural capacity.“ 
On the other hand, the meaning and extent of the existing limita¬ 
tions in this sphere have lent thcm.sclves to a measure of 
exaggeration and generalisation which has affected the discussion 
of the wider problem. While some have pointed to the existing 
limitations of the procedural capacity of individuals as showing 
that thev are not subjects of international law, others have relied 
on the doctrine that individuals are not subjects of international 


Minutes, p. 723. 


® .See below, p. 54. 
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law as a reason for denying to them any locm standi before inter¬ 
national tribunals. In this, as in other matters, dolus latet in 
gencralihus. International arbitral law on the question of the 
procedural capacity of individuals and bodies other than Stales 
has not been static. Some arbitration conventions, while in fact 
permitting individuals to put forward claims before the com¬ 
mission or tribunal, have left to the national agents of the Slates 
concerned full discretion as to the presentation of the claim and 
the conduct of the case. These conv'cntions included, for 
example, that of 8 September. 1923. between the United States of 
America and Mexico providing for the setting up of a General 
Claims Commission.^ In this and similar Conventions' the State 
retained full control of the claim which it espoused.' Agents and 
counsel were appointed by the Governments. It was expressly 
laid down that all claims mu.st be filed by Governments or their 
agents and that no statements, documents, or evidence were to be 
received unless presented by agents. Even in the.se cases there 
was an incipient recognition of .some measure of independent 
status of the individual claimant, in particular with regard to the 
duty of the Slate to hand over to the claimant the amount awarded 
in respect of the claim made on his behalf.' 

’* For the text of the Convention see Feller, The Mexican Claims Commisshm 
(1935), pp. 321 <7 svii. And sec ibid,, pp. 83-90. for a lucid exposition of 
the position of the individual claimants before the Commission. 

* See, llic Brilish-Mexican Claims Commission established by the Conven¬ 
tion of 19 Nt)vcmber, 1926: League of Nations Treaty Series, vol. 85, p. 51 
For a clear and somewhat emphatic affirmation of full State control over 
claims adjudicated upon by an international tribunal see the decision given in 
1940 by the Court of Appeals for the District of Columbia in Z. & F. Assets 
Realization Ct>rporation et Al. v. Hull, Secretary of State, et Al.; Annual 
nigest, 1941-1942, Case No. 134 

'"’Sec Americon-Mexican Claims Bureau. Inc., v. Morgenthau, Secretary of the 
Treasury, decided in 1939 by the United vStates District Court for the District 
of Columbia: Annual Digest, 1938-1940. Case No. 106. See also Admini¬ 
strative Decision No. V by Parker, Umpire, United Slales-Clcrman Mixed 
C'laims Commission (Ctmsolidated Edition of Opinions, p. 190). to the effect 
that when an award is made on a specific claim ‘the fund so paid is not a 
national fund in the sense that the title vests in the nation receiving it entirely 
free from any obligation to account to the private claimant.’ And sec Parker, 
Umpire, in Administrative Decision No. I in the Tripartite Claims Com¬ 
mission, 1927: ‘While the nation’s absolute right to control a private claim 
espoused by it is necessarily exclusive, because of the national interest that 
may be or become involved, nevertheless the private nature of such claim 
continues lo inhere in it and the claim only in a very restricted sense becomes 
a national claim ’ {Annual Digest. 1927-1928, Case No. 172). See also, to the 
same effect, the Opinions of Van Vollenhoven, Umpire, United States and 
Mexico General Claims Commission, in the William A. Parker case {ibid.. 
1925-1926, Case No. 178) and in the North American Dredging Company of 
Texas case {ibid.. Case No. 179). 
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In other cases the independent locus standi of individuals 
before international tribunals has been more clearly recognised. 
This was the position under the provisions of Articles 297 and 
304(ft)(2) of the Treaty of Versailles and of the corrcsptjnding 
provisions of the other Peace Treaties. In particular, the former 
Article gave the nationals of the Allied Powers the right to put 
forward claims for compensation, in their own name, against the 
German State. Some writers have attempted to qualify the 
significance of these provisions by suggesting that the Mixed 
Arbitral Tribunals were in fact joint national courts of the States 
concerned entrusted with the task of applying their respective 
municipal law which incorporated tlie relevant Articles of the 
Treaty.' These explanations cannot be accepted as expreissing 
the correct legal position. Although the claimants could 
avail themselves of the assistance of the agents appointed by 
their Governments, there was nothing to prevent them from 
pursuing their claims unaided.’ Neither were the pro¬ 
visions of these treaties unprecedented. In the Statute of 
the proposed international prize court as adopted in Convention 
XII at the Second Hague Peace Conference, it was laid down that 
individual claimants shall have a right of appeal to the court 
against judgments of national prize courts. In the Treaty of 1907 
between the five Central American Republics establishing the 
Central American Court of Justice individuals were given direct 
access to the Court.* 

Developments have gone beyond securing to individuals direct 
access to international tribunals in actions against a foreign State. 
In the Upper Silesian Convention of May, 1922, between 
Germany and Poland, the contracting parties provided for a 
tribunal which, in effect, was given jurisdiction to entertain actions 
brought by nationals of either party against their own Slate. The 
innovation was so revolutionary that in the case of Steiner and 
Gross V. Polish State —an action brought against Poland by one 
of her nationals—the Polish agent contended that the Convention 

' See, e.g., Anzilotti, Cours de droit international (translated from the Italian, 
1929), p. 136. 

* A course apparently not always conducive to the cflficient working of the 
tribunals: see Bliihdorn in Hague Recueil, 41 (1932) (iii), pp. 174-176. 

'’For an account of Diaz v. Guatemala (1908), an action for false arrest, 
impri-sonmeiit and expulsion, see Hudson, op. cit. below (in n. 11). p. 54. 
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could not mean, in this respect, what on the face of it it said. The 
Tribunal rejected that contention.'" 

It would thus appear that there is nothing inherent in the 
structure of international law which prevents individuals and, 
generally, persons other than Stales from being parties to pro¬ 
ceedings before international tribunals. The matter is one of 
machinery and of the determination of governments in any given 
case. For this rea.son it is probable that Article 34 of the Statute 
of the International Court of Justice, far from declaring an 
immutable rule of international law. has gone to an excessive 
length in giving countenance, in a rigid way, to what was assumed 
to be one of the can.scquences of the view that States only can be 
subjects of international law. It would have been proper and 
practicable for the Statute to provide that the Court shall have 
jurisdiction only in cases in which at least one party is a State. A 
provision of that nature would not have given individuals any 
right to bring a State before the Court—unless in pursuance of a 
previous agreement." At the same time it would have made the 
machinery of the Court available for the solution of major con¬ 
troversies between States and private individuals and corporations 
—as well as between States and public international bodies— 
wherever Stales, in pursuance of a general or an ud hoc agree¬ 
ment, deem it convenient and desirable to acquiesce in such a 
course. The availability of such machinery would have been 
specially appropriate in a period in which the economic activitie.s 
of States tend to increase. Provision could have been made for 
cases of that description—in particular, disputes arising out of 
contracts with or injuries to aliens—to be adjudicated upon by 
a special chamber or chambers of the Court. For this reason it 
has been considered proper to include in this Chapter proposals 

Annual Digest, 1927-1928, Case No. 188. The Tribunal said: ‘The Con¬ 
vention conferred in unequivocal terms jurisdiction upon the Tribunal irres¬ 
pective of the nationality of the claimants, and, the terms of the Convention 
being clear, it was unnecessary to add to it a limitation which did not appear 
from its wording' {ibid.). 

"See below, p. Sfi. This answers,to some extent, the view put forward by 
Professor Hudson that ' States would probably be reluctant to confer juris¬ 
diction upon any international tribunal which could permit them to be 
sued by individuals ’ {The Permanent Court of International Justice. 1920- 
1942 (1943), p. 396). The learned author does not develop in detail the view 
that ‘ a practical approach to the problem reveals no imperative need for a 
permanent international tribunal to which individuals may bring their claims 
against States’ (ibid.). Some of the reasons militating in the direction of 
some such development are stated below, pp. 52, 59. 
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for a modification of the present rigid formulation of Article 34 
of the Statute in the direction of a less uncompromising and more 
practical definition of the jurisdiction of the C.ourt. 


2. Obligatory Jurisdiction of International Tribunals 
IN Claims by Private Persons 

There is no sufficient reason for confusing the question of the 
status of individuals as subjects of international law with the 
question of their access to international courts whenever they 
deem their rights under international law to have been violated 
by a foreign State. Undoubtedly, a consummation of that nature 
would have obvious advantages. These have been repeatedly 
stated. It would provide a remedy in cases in which the private 
individual’s own State is unable or unwilling to take up the claim; 
in which no remedy is available for the reason that there does not 
exist an instrument conferring compulsory jurisdiction upon the 
Court; and in which the claimant is a stateless person or otherwise 
debarred from assistance by a State by reason of the operation of 
the rule as to nationality of claims. In all these cases the pro¬ 
vision of a remedy by way of the automatic jurisdiction of the 
Court would promote justice and divest the foreign State of the 
character—^some will say, of the stigma—of an arbitrary instru¬ 
mentality of power. Moreover, it would remove a source of 
international friction inasmuch as it would direct private claims 
into the normal channels of the ordinary judicial process. At 
present the espousal of a claim by the State tends to impart to the 
complaint the complexion of political controversy and unfriendly 
action. 

However, to state the advantages of any such general access 
of individuals to international tribunals is not to present the case 
in its entirety. For to confer upon individuals the general right 
to invoice the jurisdiction of international tribunals whenever they 
feel themselves aggrieved by a foreign State would be to introduce, 
in a wide field of international relations, the principle of obligatory 

‘^Sec below, p. 58. 

'^Scc Hurst in British Year Book of International Law, 6 (1925), pp. 61-67. 

And see generally for the extensive literature on the question Oppenheim, 
International Law, vol. I (7th ed., 1948), p. 581, n. 4, and vol. II (6th revised 
ed., 1944), p. 51, n. 2. 
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arbitral and judicial settlement which States have so far refused 
to accept and which, in so far as they have accepted it, they have 
often circumscribed by comprehensive reservations, especially 
those relating to matters which are exclusively within the domestic 
jurisdiction of the State. Questions which may be the subject 
of an appeal by an individual to an international tribunal are as a 
rule tho.se which normally fall within the description of matters 
of domestic jurisdiction. A survey of the activity of international 
tribunals, in particular of that of the Permanent Court of Inter¬ 
national Justice, would disclo.se that the majority of cases which 
have come before them have been cases involving private interests 
of aliens. There are probably decisive reasons in favour of the 
acceptance of the general principle of the obligatory jurisdiction 
of international courts in disputes between States, but so long as 
that principle has not been adopted it is impracticable to expect 
that States will adopt it indirectly without reservations and with¬ 
out any a.s.surancc that the right thus granted to individuals would 
be exercised with a restraint and a scn.se of responsibility which 
governments customarily exhibit in this sphere. For the 
espousal of a private claim by a government is usually preceded 
by a thorough examination, on the part of the department con¬ 
cerned, of the legal merits, and of the propriety from other points 
of view, of the claim in question. 

Secondly, if we accept the rule that individuals can, without 
any limitations, hail a foreign State before an international tribunal 
in order to assert their rights under international law, it is not easy 
to see why that faculty should be confined to alien.s—unless we 
assert with finality the view that individuals can never possess as 
against their own State rights under international law enforceable, 
at their own instance, before international tribunals. There is no 
warrant for any such view. The contrary of that a.sscrtion will 
become the case if and when fundamental human rights and free¬ 
doms acquire the undoubted character of international rights 
proper by virtue of an International Bill of Human Rights made 
enforceable before international judicial agencies." In the mean¬ 
time it may be premature and one-sided to urge full procedural 
capacity for aliens only. 


" Sec below, pp. 374-377, 447-456. 



54 


Rights of Man and Low of Nations 

3. Procedural Capacity and the Quality of a 
Subject of Law 
Important as is the question of the procedural capacity of 
individuals before international tribunals, there is no reason to 
exagacrate its bearing on the problem of the subjects of inter¬ 
national law. The two questions arc not synonymous. The 
existence of a right and the power to assert it by judicial process 
arc not identical. In the municipal sphere there are persons, such 
as minors and lunatics, who though endowed with rights are 
unable to assert them by their own action. If Stales were to 
declare, solemnly and without equivocation, that they recognise 
certain inalienable rights of the individual —as they have done to 
some extent in the Charter of the United Nations—that declara¬ 
tion would amount to constituting individuals subjects of inter¬ 
national law even if it were not accompanied by the concession to 
them of the faculty of independent action to enforce tliese rights. 
There is a clear distinction between procedural capacity and the 
quality of a subject of law. 

Moreover, the denial of full procedural capacity may be 
accompanied by the creation and recognition of remedies falling 
short of a right of independent action. In the Minorities Treaties 
concluded after the First World War certain linguistic, racial and 
religious minorities were made beneficiaries of rights guaranteed 
by the Treaties. How far did these Treaties constitute the 
minorities in question subjects of international law? In strict 
law and according to the accepted doctrine, they created rights 
and duties as between the contracting partias only. The practice 
of the Council of the League of Nations, under whose guarantee 
the treaties were placed, denied the minorities any formal indepen¬ 
dent right of enforcing the benefits grounded in the Treaties.” 
That restrictive interpretation of their provisions hung on the 
slender thread of the accepted doctrine according to which in¬ 
dividuals are not subjects of international law and do not benefit 
directly from international treaties. Both these assumptions are 
controversial. In practice some procedural status was accorded to 
the minorities.” This was also, to a mueh larger extent, the 
position in relation to the inhabitants of mandated territories." 

^‘■*800 below, p. 245. 

‘“Sec below, pp. 245, 248. 

‘'Sec below, pp. 244, 245. 
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The procedural capacity of inhabitants of territories under the 
trusteeship system, although falling short of judicial remedies, is 
fully recognised.” 

Moreover, as the relevant instruments have shown, it is not 
necessary that the espousal of interests created by treaty in favour 
of individuals should be limited to the State of which they are 
nationals.” Such benefits can be made the subject of proceedings 
by any State which is a party to the treaty in question. The rule 
as to nationality of claims —a rule according to which an inter¬ 
national tribunal has no jurisdiction to entertain a claim unless 
the person or corporation concerned was a national of the 
claimant State at the time of the alleged injury up to the presenta¬ 
tion of the claim-does not necessarily apply in such cases. 
Nationality is no longer the only link between the individual and 
international law. The State invoking the provisions of a treaty 
in favour of an individual who is not its national no longer acts 
on behalf of its own particular interest; it acts on behalf of the 
international interest in the welfare of the individual or groups 
of individuals concerned and of its own general interest in the 
maintenance of respect for these treaties and for treaties generally. 
The same applies to treaties which regulate the condition of state¬ 
less persons. Here, once more, the parlies entitled to invoke the 
treaty are States which, by dclinition. are not the home States of 
the persons concerned. For these have no home State. In all 
these treaties the right to espou.se a claim is not dependent upon 
the nationality of the persons concerned. This relaxation of the 
rule of nationality of claims—a rule which in some of its aspects 
is an anachronism —signifies a landmark in the assertion of the 

‘“Sec below, pp. 242-244. 

'•Thus the Minorities Treaties of 1919 provided that any of the Allied and 
Associated Powers or any other Power a member of the Council of the 
League of Nations shall be entitled to bring, as being a dispute of an inter¬ 
national character, before the Permanent Court of International Justice any 
difference of opinion as to questions of law or fact arising out of the 
Articles of the Treaty (Art. 12 of the Treaty with Poland). The various 
mandates provided for submission to the Court of any dispute between a 
mandatory and any other member of the League relating to the applica¬ 
tion or interpretation of the provisions of the mandate (sec r.c.. Art. 26 
of the Mandate for Palestine). The rule as to ' nationality of claims * could 
not be invoked in relation to any of these provisions. 

•• Tn general, it is probable that the rule of nationality of claims is open, in 
its present rigid formulation, to legitimate criticism on grounds other than 
that it no longer accords with international practice in all respects or with 
the increasing stature of the individual in the international sphere There 
is no cogent reason why a State should not be able to espouse a claim of 
its national for the mere reason that at the lime of the injury that person 
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international personality of the individual. The international 
enforcement of his claim has ceased to be dependent invariably 
upon his membership of a particular State. 


4. Oiii.iGATORY Jurisdiction or Initrnational Iribunai.s 
IN RHSPIX T Ol* PRlVA I Ii CLAIMS 


While there are, at present, weighty objections to the recognition 
of the right of individuals to bring States before international 
tribunals independently of their consent, there would appear to 
be no decisive reason why individuals should not be able to 
exercise a right of this nature within the framework of such 
obligations of compulsory arbitral and judicial settlement as may 
be undertaken by States. Thus, when States subscribe to the 
obligations of the Optional Clause of the Statute of the Inter¬ 
national Court of Justice there is no intrinsic reason, save that of 
the traditional doctrine in the matter, why the reciprocal under¬ 
taking in question should not enure to the benefit of the nationals 
of the States concerned by conferring upon them a right of action 
in respect of the four categories of ‘ legal ’ disputes enumerated 
in Article 36. That traditional doctrine, as has been shown, is 
nothing but a technical rule grounded in the dogma that indivi¬ 
duals can have no rights under international law. If they have 
no such rights, then, clearly, there is nothing which they can assert 

did not possess the nationality of that State—^unless it be the reason that a 
person by deliberately assuming, in fraudem legis as it were, the nationality 
of a powerful vState might be able to secure more effective protection than 
if he hud remained the national of a weak Slate. It is difficult to see the 
relevance of any such consideration in relation to the jurisdiction of an im- 
parlial international tribunal. It is not permissible to assume that the latter 
would be inclincil to afford more favourable treatment to the nationals of a 
powerful State. The rule of nationality of claims, in its current formulation, 
is open to the objection that it complicates and makes more rigid a pro¬ 
cedural requirement clearly controversial in itself. It does not, of course, 
meet the case of persons who were stateless at the lime of injury and who 
subsequently acquire a nationality. Similarly—as pointed out in the Dis¬ 
senting Opinion of Judge van Eysinga in the Panevezys-Saldutiskis Railwav 
case decided by the Permanent Court of international Justice in 1939—one 
of the consequences of the rule as to nationality of claims is that in case 
of transfer of territory the acquiring State is unable to espouse the claim 
of its new nalioniils (Series A/B, No. 76, p. 35). In its Advisory Opinion, 
given in 1949, on the Reparation for Injuries suffered in the service of the 
United Nations, the International Court of Justice pointed to the ‘ important 
exceptions ’ to the rule of nationality of claims inasmuch as ‘ there arc cases 
in which prol^tion may be exercised by a State on behalf of persons not 
having its nationality * {.Reports of the International Court of Justice, 1949, 

p. 181). 
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in their own name before international tribunals. Once the 
cobwebs of that antiquated theory have been swept aside, the pro¬ 
cedural incapaeity of individuals is deprived of its logical 
foundation. In particular there disappears the reason why, in the 
case of two States bound by the obligations of compulsory 
judicial settlement, the competence of the Court should not be 
concurrent in the sense that it should be open either to the States 
concerned or to their nationals to invoke the jurisdiction of the 
Court within the framework of the commitment of judicial settle¬ 
ment. In substance the States in question would not, as the result, 
undertake a wider obligation. They would merely make it 
po.ssible for the same claim to be put forward cither by the private 
party aggrieved or by its State (or, in special circumstances, by 
both). It is true that, in theory, the result would be an increa.se in 
the number of potential claims inasmuch as private individuals 
might not exercise the same degree of restraint which States have 
on occasions shown in this connexion. It is also possible that 
at times the new prcxiedural right conferred upon individuals 
might be abused in order to cause embarrassment or to gain 
notoriety. Such contingencies arc remote. On the other hand, 
the heavy cost of international litigation would act as an effective 
deterrent against rash or malicious recourse to the machinery put 
at the disposal of private persons. 

It may thus be found that the recognition of the right of access 
of individuals to international tribunals, in cases covered by a 
general commitment of obligatory settlement, would not cause a 
cumbersome addition to the work of the Court. The difficulties 
of any appreciable increase in its activity could be met by the 
creation of special chambers of the International Court of Justice 
combining the advantages of an authoritative decision and the 
preservation of the continuity of the law with the requirements 
of expeditious disposal of claims. The practical advantages of 
any such reform of the law have already been alluded to."" There 
is no doubt that it would be a powerful contributory factor in 
fostering appreciation of the place of justice in international 
relations and in defeating the suspicion that private persons and 
corporations are being denied their legal rights because of 
transient considerations of governmental policy. Above all, it 


See above, p. 51. 
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would administer the coup de gr&ce to the obsolete and inaccurate 
notion, of which it is both the cause and the effect, that individuals 
can have no procedural or substantive rights under international 
law. To make that consummation feasible the Statute of the 
fntemational Court of Justice must, as suggested, be freed from 
the shackles of the present wording of Article 34 so as to make it 
possible for States to agree, either ad hoc or by virtue of under- 
takings of a general nature, to appear as defendants at the instance 
of private individuals or corporations of foreign nationality in all 
cases in which, under international law, their State possesses the 
right to espouse their claim. Article 34 would then run as 
follows:— 

The Court shall have jurisdiction: 

(1) in disputes between States; 

(2) in disputes between Stales and private and public bodies 
or private individuals in cases in which States have con¬ 
sented, in advance or by special agreement, to appear as 
defendants before the Court. 

It is not improbable that some States would make use of that 
innovation, in the same way as they have availed themselves of 
the possibility of a simple and unqualified signature, subject to 
reciprocity, of the Optional Clause."’ A signiheant departure in 
the substantive and procedural law would thus take place with¬ 
out affecting any vital interest of States. A change of that 
character would be in keeping with the pronouncement of 
the International Court of Justice in the Advisory Opinion 
given in 1949 in which it laid down that the United Nations is 
entitled to bring an international claim against a State with the 
view to obtaining reparation for damage caused to the United 
Nations or its agent in the event of an injury suffered by him in 
the performance of his duties.” For the practical effect of that 
pronouncement mu.st be severely impaired by the circumstance 
that the United Nations cannot, according to the present wording 
of the Statute, be a direct party to disputes before the Court. 

In the meantime. Article 34 of the Statute of the Court must, 
in its present formulation, be regarded as out of keeping with the 

” f°r the texts of the declarations made in 1946 by China, Norway and 
Denmark. American Journal of International Law. 41 <194'^, p. 13. 

’’ See above, p. 22. 
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needs and tendencies of international law. The discussions in the 
G}mniittee of Jurists who drafted the Statute of the Court in 
1920 showed how strongly the adoption of Article 34 was 
influenced by the dogma that Slates only can be subjects of 
international law.=' The developments of the three decades which 
followed might have suggested a reconsideration of that article 
when the Statute was revised in 1945. As it is, its adaptation to 
a more modern conception of international law and of inter¬ 
national society must be kept in the forefront of any future 
attempts to amend the Statute of the Court. There is no justifica¬ 
tion for its retention in the pre.sent wording.” The question of 
the access of individuals to international tribunals—including the 
International Court of Justice—is no longer a matter to be deter¬ 
mined by reference to an abstract, dogmatic and—upon analysis 
—inaccurate rule such as that individuals are not subjects of the 
law of nations and that it would be contrary to the very structure 
of international law to confer upon them a procedural capacity 


“‘See below, p. 67, n, 13. 

®*Thc exercise of jurisdiction in disputes between States and private persons 
and bodies other than States would not be inconsistent with the limitation 
of the Court's function to the administration of international law in accord* 
ance with Article 38 of its Statute. For it is not suggested that the Court 
should adjudicate on all disputes between a State and private individuals 
or corporations. The suggestion is rather that the extended jurisdiction of 
the Court should embrace, in the first instance, such claims by private 
persons and organisations as constitute an element in the international obliga¬ 
tions of the State. This applies, in particular, to claims arising out of the 
interpretation of treaties involving private rights and to allegations of denial 
of justice constituting a violation of international law. Expressed in different 
terms, the proposed change would mean that private individuals and organisa¬ 
tions should be able to appear before the Court in all cases in which, under 
the existing law, they can invoke an international remedy only when their 
State takes up their case. Under existing law the Court is not precluded 
from deciding the merits of a private claim against a foreign State when that 
claim has become the subject of an international controversy as the result 
of being sponsored by a State. The private law element—whether tortious or 
contractual—is incidental to the wider international law aspect of the case. 
'Fhus a claim brought by an individual against a State for an alleged viola¬ 
tion of the obligations of an International Bill of Rights to which that State 
is a party would be a claim in respect of an alleged violation of an inter¬ 
national obligation, i.r., of international law; the same applies to a claim 
in respect of denial of justice as understood by international law. For a 
lucid survey of the wide range of cases in which the Permanent Court of 
International Justice had to decide questions of municipal law incidental to 
the questions brought before it see Jenks in British Year Book of Inter- 
national Law, 19 (1938), pp. 67-103. Neither is there any good reason for 
excluding permanently from the jurisdiction of the International Court the 
wide range of relationships between the various public international organisa¬ 
tions (including the United Nations) and their personnel. These relation¬ 
ships, while of a contractual character, are not as a rule governed by the 
private law of any particular country. The question whether they are rela¬ 
tions of international law is one of terminology. Sec above, p. 34, n. 20. 
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in that sphere. The matter is one of convenience, of the nece.s- 
sities of international peace and jastice, and of the development 
of international institutions as determined by agreement of 
States.” 


Any developments on the lines suggested may constitute a 
stage in a change even more far-reaching. That would consist 
in conceding a right of appeal before the highest international 


authority to all persons within the jurisdiction of the State 

against any violations of their rights under international law_ 

including their rights recognised in and guaranteed by an effective 
international bill of human rights. The recognition by the inter¬ 
national society of fundamental human rights and freedoms is 
already, in essence, part of the existing law as expressed in the 
Charter of the United Nations. It is as yet an imperfect law 
dc iberatcly .Jorn of means of enforcement at the instance of the 
individual. But the Charter is only the first step in the inaugura- 
c n of a new period in the mutual relations of the Stale the 

I? rS “rf An international bill of 

tht rights of man may go a step further in translating the 


^ in the proceedings connec^cd^ wSh^Se organisations 

See below, pp. 378088. ^ advisory jurisdiction of the Court. 



CHAPTER 4 


THE SUBJECTS OF THE LAW OF NATIONS, 
THE FUNCTION OF INTERNATIONAL LAW. 

AND THE RIGHTS OF MAN 

1 . The Subjects of International Law and its Development 

The results of the three preceding Chapters permit us to 
summarise the position with regard to the status of the individual 
as a subject of international law, /\e.. as a subject both of rights 
granted and of duties imposed by international law. There is 
no rule of international law which precludes individuals—and, 
generally, bodies other than States —from acquiring directly rights 
under customary or conventional international law and, to that 
extent, becoming subjects of the law of nations. The question 
is largely one of ascertaining what is the intention of States—and, 
generally, the practice of States—in each particular case. The 
conferment of such rights may cover either particular rights or 
the so-called fundamental rights of the individual in general. 
With regard to the latter there is room for the view that having 
regard to the inherent purposes of international law, of which 
the individual is the ultimate unit, he is in that capacity a subject 
of international law. Apart from the controversial doctrine of 
humanitarian intervention, international practice did not, until 
recently, accept the implications of that view. There has now 
taken place a decisive change also in this respect. The Charter 
of the United Nations, in recognising the fundamental human 
rights and freedoms, has to that extent constituted individuals 
subjects of the law of nations. The significance of that change 
is not impaired by the fact that it is not accompanied by the con¬ 
cession of independent procedural capacity. The absence of such 
capacity reduces the status of the individual as a subject of 
international law; it does not negative it. International law as 
a whole provides a persuasive illustration of the fact that the 
conception of law is not a rigid notion admitting of no gradation. 
The same applies to the conception of subjects of international 
law. Finally, the express enactment of crimes against humanity 
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must be rc^arded as an indirect recognition of fundamental rights 
of human personality independent of the law of the State and 

enforceable by international law. u* ♦ 

Si/niJar considerations apply to the question of subjects of 
duties imposed by international law. In that sphere also no 
emphatic support for the traditional doctrine can be found in 
the practice of Stales, both international and municipal. The 
provisions of recent treaties —in particular in connexion with 
war crimes--are to a large extent declaratory of previous practice. 
While in the sphere of tortious responsibility the liability of the 
individual must continue to be predominantly subsidiary, his 
primary responsibility for crimes against international law is 
becoming increasingly recognised. 

What have been the reasons which have prompted the changes 
in the matter of subjects of international law, with regard both 
to international rights and to international duties? These cau.ses 
have been numerous and manifold. They have included, with 
reference to the recognition of the individual as a subject of inter¬ 
national rights, the acknowledgment of the worth of human 
personality as the ultimate unit of all law; the realisation of the 
dangers besetting international peace as the result of the denial of 
fundamental human rights; and the increased attention paid to 
those already substantial developments in international law in 
which, notwithstanding the traditional dogma, the individual is 
in fact treated as a subject of international rights. Similarly, in 
the sphere of international duties there has been an enhanced 
realisation of the fact that the direct subjection of the individual 
to the rule of international law is an essential condition of the 
strengthening of the ethical basis of international law and of its 
elfectivencss in a period of history in which the destructive poten¬ 
tialities of science and the power of the machinery of the State 
threaten the very existence of civilised life. 

Above all. with regard to both international rights and inter¬ 


national duties the decisive factor has been the change in the 
character and the function of modern international law. The 
international law ot the past was to a large extent of a formal 
character. It was concerned mainly with the delimitation of the 
jurisdiction of States. Substantial portions of it were devoted to 
immunities of States, their diplomatic representatives, and their 
property. In so far as it was concerned with substantive law, it 
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was mainly concerned with the law of war. There is not much 
difference in this respect between the treatises of the early 
publicists and those of modern writers. In traditional inter¬ 
national law the individual played an inconspicuous part because 
the international interests of the individual and his contacts across 
the frontier were rudimentary. This is no longer the case. The 
interdependence of States which requires regulation is the inter¬ 
dependence of the individuals who compose them. An 
international law which disregards that fact is bound to be arti¬ 
ficial. There is a growing tendency to take that fact into account. 
Of this the tripartite character of the constitution of the Inter¬ 
national Labour Organisation provides an instructive example. 
The provisions of the Charter of the United Nations empowering 
the Economic and Social Council to make arrangements for con¬ 
sultation with non-governmental organi.sation.s which are con¬ 
cerned with matters within its competence have already been 
noted.' The Committee of the Council which framed the rules 
governing the attribution of consultative status was careful to 
emphasise that the non-governmental organisations thus admitted 
should not be given the same rights as States which are not 
members of the United Nations or as governmental specialised 
agencies, but the innovation is significant." At the same time the 
Constitutions of a number of governmental specialised agencies’ 
made provision for consultation with and advice by private 
organisations. Of these arrangements those made by the Inter¬ 
national Civil Aviation Organisation^ are particularly instructive. 

* See pp. 23-26. 

* Given the disposition to descend from the purely governmental plane, there 
arc possibilities, even within the existing Charter, for the closer association 
of non-governmental agencies with the work of the Economic and Social 
Council. Thus it has been suggested that a selected number of non-govern- 
mental agencies should be given the right to have their communications 
distributed directly to the members of the Council without waiting for a 
request from them, that there should be a standing committee of the Council 
for consultation with such organisations accessible to them throughout the 
session of the Council, and that consultants should be called in at the recom¬ 
mendation of the Standing Committee whenever required. Sec Journal of 
the Economic and Social Council, First Year, No. 27, 15 June, 1946 (pro¬ 
posals of Mr. Winant), pp. 414-418. And see Resolutions adopted at the 
Fourth Session (February-March, 1947), pp. 46-50. 

See above, p. 26. 

* Art. 79 of the Chicago Convention of 1945 provides: ‘A Stale may par¬ 
ticipate in joint operating organisations or in pooling arrangements, either 
through its government or through an airline company or companies 
designated by the government. The companies may, at the sole discretion 
of the State concerned, be state-owned or partly state-owned or privately 
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jn a di^ermt sphere, imernational -opj" 
interesting instances of the rcUmuishmetn o/ the 
sovcrcifn States may constitute the membciship 
governmental organisations. Thus the authors of the Constitu¬ 
tion of the World Health Organisation provided for ass^iate 
rncnibcrship of the Organisation on the part of territories or 
groups of lerritories, such as prolectoratcs, colonics, and trust 
territories, which arc not responsible for the conduct of their 
international relations. ' The Charter of the International Trade 
Organisation, accepted in 1947. lays down that, in addition to 
the membership of fully sovereign Slates, full voting rights and 
the consequent status of a member of the Organisation may be 
accorded to separate customs territories invited by the United 
Nations Conference on Trade and Employment or proposed by 
the Member having responsibility for the conduct of its diplomatic 
relations.” The Convention of the Universal Postal Union signed 
at Paris on 5 July, 1947, provides for the membership as 
‘ countries of the Union ’ or ‘ adminfstrations of the Union ’ on 


owned.' It has been the practice to invite iinoflficial organisations to send 
representatives to the regional Air Navigation meetings organised by the 
Provisional International Civil Aviation Organisation. Thus the South 
American meeting held at Lima in June, 1947, was attended by representa¬ 
tives of the Stales concerned and of the FMeratiori acronautique interna- 
tionah- (F.A.I.), the International Air Transport Association (I.A.T.A.), and 
(as an observer) the Pan-American Institute of Geography and History. 
The South Atlantic regional meeting, held in July, 1947, included representa¬ 
tives of the J.A.T.A., the F.A.I., and the International Meteorological 
Organisation (I.M.O.). 'I'he Meteorological Division of the J.C.A.O. includes 
representatives of the I.A.T..A. and the I.M.O. Sec Monthly HiiUctin of 
the J.C.A.O. (Section on Relations with other Organisations). On II October, 
1947, the Conference of Directors of the International Meteorological 
Organisation—the Directors being plenipotentiaries of the various Govern¬ 
ments--adopted a Convention for the constitution of a World Meteorological 
Organisation as one of the specialised agencies of the United Nations. After 
prolonged discussion the Conference decided in favour of separate member¬ 
ship of territories not in possession of sovereignty under international law. 
The Conference refused to accede to the view that only sovereign States 
could become parties to an international convention and members of an 
international organisation set up by it. It was decided, subject to certain 
conditions, to include as members of the Organisation enumerated territories 
or groups of territories whose mother countries were repre.sentcd at the 
Conference and lerritories not; specifically enumerated but maintaining 
rneteorological services on behalf of which the Convention is applied by the 
State having responsibility for their international relations and approved 
by two-thirds of the members. The voting power of the territories thus 
admitted to membership was made subject to restrictions in regard to certain 
matters. See fates in linllciin of the State Department. 18 (1948), pp. 43-46. 

* Art. 8. Application for such membership must be made by the member 
of the Organisation or other authority entrusted with the conduct of inter¬ 
national relations. 

Art. 5 (3) and (4). Provision is made for the extension of rights and obliga¬ 
tions of membership to Trust Territories and to the Free Territory of Trieste. 
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the part of specifically enumerated postal territories the status 
of which is that of a colony or protectorate.' This, in fact, had 
been the practice of the Universal Postal Union and the Inter¬ 
national Telecommunications Union for some time. In all these 
international agencies the non-sovereign units are for most 
practical purpo.ses contracting parties and full members of the 
organisation. The sovereign State is thus no longer the exclusive 
person of organised international intercourse based on treaty." 
Administrative convenience and economic efficiency rather than 
the priniciple of ‘ sovereign equality ’ provide the test of member¬ 
ship. The preamble to the Charter of the United Nations opens 
with the words ‘We the peoples’ of the United Nations- a 
significant form of words which, after some discussion, received 
general approval at San Francisco ‘ although no other treaty 
among nations had thus thought to speak for the peoples of the 
world instead of merely for their governments These develop¬ 
ments are only indirectly germane to the question of the position 
of individuals as subjects of international law. but they show, in 
conjunction with the other changes outlined above, how 
antiquated is the conception of international law confined to 
sovereign States and their purely governmental agencies.'" How 

^ Arts. 3 and 8. 

* See the illuminating observations of Fawcett in Year Book of 

International Law, 24 (1947), pp. 379-381, in a note on the International 
Trade Organisation, and .lessup in American Journal of International Law, 

41 (1947), pp. 380-385. And see Scelle, Manuel cUhnentaire du droit inter¬ 
national (1943), p. 411, who points out that ‘ Tobligalion des gouvernemenl^; 
de laisser leurs ressortissants participer au commerce international con- 
stituc une des normes essentielles du droit dcs gens \ 

• The Charter of the United Nations, Report of the Secretary of State to the 
President of the United States, Hearings before the Senate Committee on 
Foreign Relations, p. 51. However, it will be noted that the concluding 
paragraph of the preamble refers to Governments as agreeing to the Charter. 

*^How out of date, in comparison with the recent developments and trends 
of international law, appear, for instance, the dogmatic statements made 
in 1904 by Anzilotti, an international lawyer of distinction, that ‘it is incon¬ 
ceivable that there should exist subjects of international rights and duties 
other than States’ (// diritto internazionale nei giudizi interni (1905), p. 44), 
and again in 1912 that ‘ it follows from the very notion of international law as 
the body of rules established by the collective will of States for the regula¬ 
tion of their mutual relations that the subjects of that law are States and 
States only {Corso di diritto internazionale, vol. 1 (1912), p. 69). But in 
1929 the same author warns the student against the mistake of affirming that 
States only can be subjects of international law. He suggests that, instead, 
we ought to direct our attention to showing that in fact only States arc 
subjects of international law {ibid., revised edition, translated by Gidel 
(1929), p. 123). No such proof is possible consistently with the facts. But the 
learned author still believes it possible to adhere to the traditional view 
by suggesting that when we say that States only arc subjects of international 
law we refer to ‘ States ’ not as understood in other disciplines and in 
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lhat almost torrential stream of 
obsolete, in comparison jljose based on the 

changes, appear the argu * commission or the provisions 
status of the International Danube Commission 
of the (unratified) Convention on the International Prtze Court 
adduced at the beginning of the tnentieth century as a cha enge 
to the doctrine that only States arc subjects of Internationa/ law. 

It is probable that in order to comprehend fully the meaning 
and the potentialities of these changes it may be necessary not 
only to revise the traditional conception of the subjects of inter¬ 
national law. We may have to become more conscious than we 
are now of the justification and the practical beneficence of pro¬ 
ceeding on the basis of a conception of international law as being 
the law not of the .society of States" but of international 
society in all the diversity of its manifesUitions requiring and 
admitting of legal regulation by rules other than the municipal 
law of Stales. 


The Issue has the appearance of a purely theoretical question, 
and impatience is occasionally exprc.s.sed at what is believed to 
be the disproportionate amount of argumentative effort expended 
upon it.'" The appearance is deceptive. Witness, for example. 


muricipal public law, but to organisms which arc Slates in the contemplation 
of international law the fact that they arc States in this sense being proved 
by the circumstance that international law treats them as subjects of rights 
and duties (/7>/V/., p, 125). This reasoning amounts, it is believed, to an 
abandonment of the original position. With regard to individuals as sub¬ 
jects of fundamental rights recognised by international law An/ilotti still 
maintains the traditional doctrine on the ground that there does not exist 
a juridical system of humanity as such and that there are no fundamental 
rights of the individual generally recognised (ih/tJ., pp. 122-123). I'hat view, 
too, must be regarded as antiquated. Note, for instance, the enactment of 
crimes against humanity (sec above, p. 35), the recognition of fundamental 
human rights and freedoms in the Charter of the United Nations, and the 
proposed definition of human rights in an International Bill of the Rights 
of Man. 

A definition given by Westlake, International Law, vol. 1 (2nd cd., 1910), p. 1. 

Sec, e.f*.. Briggs, The Progressive Development of International Law (lec¬ 
tures delivered at the Faculty of Law of Istanbul University in 1947), 
p. 29, who points out that the question whether the individual is a subject 
or an object of international law is immaterial so long as he actually 
receives the benefits stipulated on his behalf by international law. The 
answer is that the traditional doctrine, by emphasising the procedural 
limitations and otherwise, has often served as a factor impeding the full 
utilisation of the benefits thus conferred upon the individual, it has also 
frequently obstructed the development of international law in that direction. 
Another recent Italian writer— Zlccardi, Lacostitnzione deU'ordinamento inter- 
nazionalc p. 364—maintains that no isolated developments constituting 

the individual a subject of international rights and duties justify the aban¬ 
donment of the traditional doctrine. This can be done, he says, only 
following upon 'una congrua modificazione di tutta la struttura organizza- 
liva deir ordinamento *. 
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the rigid and decisive reliance on the doctrine of the exclusiveness 
of States as subjects of international law in the discussions preced¬ 
ing the present formulation of Article 34 of the Statute of the 
International Court of Justice :" in the determination of the 
question of the legal personality of international governmental 
agencies, including the United Nations itself; " in the approach 
to the problem of the legal personality of private international 
organisations; in the restrictive interpretation of the procedural 
remedies for the implementation of the fundamental human rights 
and freedoms under the Charier of the United Nations; in the 
denial of individual responsibility for criminal violations of 
international law; ” and in matters of limited compass such as 
the nature of the contractual relation between public international 
organisations and their officials.'* The other direct practical 
implications of the problem have already been indicated.” In 
all the.se the repetitive statements to the etfect that ‘ individuals 
are only objects but not subjects of international law ’ and that 
‘ sovereign States only are subjects of international law have 
played a part. 


2. The Subjects of Internahonal Law and the 
Doctrine of Sovereignty 

For it is in relation to State sovereignty that the question of 
subjects of international law has assumed a special significance. 
Critics of the traditional theory have treated it as an emanation 

'•See, for instance, the observations of M. Ricci Busatti and M. Fernandez 
adducing the orthodox doctrine in support of the opposition to conferring 
upon individuals the faculty of appearing as parties before the Couil 
(Proces-yerbaux of the Committee of Jurists, pp. 208 and 311 respectively) 
Sec also Hudson, The Permanent Court of International Justice, 1920-1942 
(1943). pp. 186, 187. When the High Court of Australia decided, in 1945. 
to apply a statute which compelled aliens to serve in Australia’s armed 
forces and which, in the view of the Court, was indisputably contrary to 
international law, one of the reasons adduced by the Court for its decision 
was that ‘ international law or the law of nations is a law for the intercourse 
of States with one another and not a law for individuals’ {per Starke, J., in 
Polites V. The Commonwealth of Australia, [19451 70 C.L.R. 60; Annual 
Digest and Reports of Public International Law Cases, 1943-1945, Case 
No. 61, at p. 215). 

^*Sce above, p. 15. 

See on this subject the illuminating report by Politis to the Institute of 
International Law: Annuaire, 30 (1923), pp. 120-156. 

‘•See below, pp. 234-250. 

‘^See above, pp. 39, 43. 

*• See above, p. 34, n. 20. 

‘•Sec above, pp. 46, 47. 
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—absolute, petty, and overbearing—which rejw , 

padWe wki. the dignity of States, the idea of individuals as units of 

Lt international order which they have 
/Aifar/«/ /// Jls growth. It is the sovereign State, with its claim 
to exclusive allegiance and its pretensions to exclusive usefulness, 
that interposes itself as an impenetrable barrier between the m- 
clividual and the greater society of all humanity. This charge, 
which cannot be regarded as altogether unfounded, explains 
much of the acerbity of the criticism. For human dignity and 
considerations of utility alike rebel against the idea of the State 
as the sole guardian of the inlere.sts of man. The purpose of the 
State is to safeguard the interests of the individual human being 
and to render possible the fulfilment, through freedom, of his 
wider duty to man and society. Some of these interests can be 
effectively safeguarded by the State in the international sphere. 

But it is inadmissible that the State .should claim, in the conditions 
of the modern world, that it Is the best instrument for protecting 
all these interests and that it is entitled to exclude from this legal 
sphere individuals and non-governmental bodies which may be 
created for that purpo.se. As within the State, so also in the inter¬ 
national sphere the paramount danger arises when, in the words 
of John Stuart Mill in an eloquent concluding passage of his essay 
on Liberty, the State ‘ instead of calling forth the activity and the 
powers of individuals and bodies,... substitutes its own activities 
for theirs ’. The administrative convenience resulting from the 
exclusive competence of the organs of the State in the inter¬ 
national arena—in matters calling for and rendering possible the 
participation of private interests organised on an international 
basis—may be bought at the high price of stilling the individual 
allegiance to the international order and of sealing the fountain- 
springs of that private co-operative effort which is most likely to 
give effective expression to the interdependence of the modern 
world. As within the State, so also in the international sphere 
the dwarfing of the stature of man cannot be attempted with 
impunity. 

It would seem, therefore, that the claim of States to the 
exclusive representation and management of internationally 
relevant interests—a claim which is an accompaniment of the 
current pretensions of sovereignty—Slacks justification and is a 
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legitimate cause of resentment. But there is an even deeper 
connexion between the two doctrines: as shown in a widely 
accepted view of recognition as being in the gift of existing States, 
State sovereignty, the incarnation of the supreme will of the Slate 
as the exclusive source of the law, must disdain the idea of persons 
owing their quality as subjects of the law to a source independent 
of the will of States/" That source is the fact that, in relation 
to both rights and duties, the individual is the final subject of all 
law. To that extent the practice of States, in so far as it expressly 
confers rights and imposes duties upon the individual, must— 
important as it is in showing the artificiality and inaccuracy of 
the established doctrine in the matter—be regarded as essentially 
declaratory. This view, too, is incompatible with the notion of 
sovereignty as ordinarily conceived. It does not follow that it is a 
view which is not beneficent in practice and which is not in 
accordance with the true purpose of international law. 

3. The Rights of Man, the Subjects of International 
Law, and the Future of the Law of Nations 

While statements such as that individuals are only objects and not 
subjects of international law have been shown here to be devoid 
of substance, they reveal clearly the intimate connexion between 
the question of the subjects of international law and the notion 
of ‘ human rights and fundamental freedoms ’. That notion, 
which has now become part of positive law and the practical 
application of which is the main concern of this book, demon¬ 
strates the central place which the question of the subjects of the 
law occupies in the system of the law of nations. The claim of 
the State to unqualified exclusiveness in the field of international 
relations was tolerable at a time when the actuality and the inter¬ 
dependence of the interests of the individual cutting across 
national frontiers were less obvious than they are today. It is this 
latter fact which explains why the constant expansion of the 

*®‘Cest le ddveloppemcnt de la notion de la souverainete absolue et incon- 
trdlable qui a conduit la doctrine k ne voir dans les rapports internalionaux 
que les Etats. Soumis k leur omnipotence, les individus en furent totalement 
6clips^ *: Politis, Les nouvelles tendances du droit international (1927), p. 58. 
And see the same. La morale internationale (1943), p. 84, where reference is 
made to the adherents of the rigid positivist doctrine, in this respect, as having 
* atrophia et hnalement faussd le droit international, en ne voyant plus 
en liu que le droit des Etats, alors que TEtat n*est au fond qu'une fiction; 
la sculc rdalitd qui comptc est Thomme*. 



70 Rights of Man and Law of Nations 

periphery of individual rights—an f 

development—cannot stop short of the limits of the State. b 

is much more important the recognition of the individual, by 
dint of the acknowledgment of his fundamenta/ rights dnd free- 
doms, as the ultimate subject of international law, is a challenge 
to the doctrine which in reserving that quality exclusively to the 
Slate tends to a personification of the State as a being distinct 
from the individuals who compose it. with all that such personi¬ 
fication implies. That recognition brings to mind the fact that, 
in the international as in the municipal sphere, the collective good 
is conditioned by the good of the individual human beings who 
comprise the collectivity. It denies, by cogent implication, that 
the corporate entity of the State is of a higher order than its com¬ 
ponent parts. It challenges the absolute moral superiority of 
groups, and in particular of the collective agency of the State 
which when thus artificially personified is prone to and certainly 
capable of disregard of all moral restraints. 

In so far as the denial of the fundamental rights of man has 
been associated with the nation-State asserting the claim to 
ultimate reality and utterly subordinating the individual to a 
mystic and absolute personality of its own. the recognition of the.se 
rights is a brake upon exclusive and aggressive nationalism which 
is the obstacle, both conscious and involuntary, to the idea of a 
world community under the rule of law. Expressed in positive 
terms, such recognition, inasmuch as it amounts to a tangible 
international guarantee of the rights of man, is destined to become 
a powerful .source, based on mutuality of interest, of international 
allegiance. An international legal system which aims at effec¬ 
tively .safeguarding human freedom in all its aspects is no longer 
an abstraction. It is as real as man’s interest in the guarantee and 
the preservation of his inalienable rights as a rational and moral 
being. International law. which has excelled in punctilious insis¬ 
tence on the respect owed by one sovereign State to another, 
henceforth acknowledges the sovereignty of man. For funda¬ 
mental human rights arc rights superior to the law of the 
sovereign State. The hope, expressed by Emerson, that ‘ man 
shall treat with man as a sovereign .state with a sovereign state ’ “ 
may be brought nearer to fruition by sovereign States recognising 
the duty to treat man with the respect which traditional law 


Nature. Addresses and Lectures (1883), p. 112. 
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exacted from them in relation to other States.'" To that vital 
extent the recognition of inalienable human rights and the 
recognition of the individual as a subject of international law are 
synonymous. To that vital extent they both signify the 
recognition of a higher, fundamental law not only on the part of 
States but also, through international law, on the part of the 
organised international community itself. That fundamental 
law, as expressed in the acknowledgment of the ultimate reality 
and the independent status of the individual, constitutes both the 
moral limit and the justification of the international legal order. 
Through them, it implies the promi.se that the organised inter¬ 
national society will not. in turn, degenerate into a tyrannical 
accumulation of power.” It is that danger which has been for 

On that plane the orthodox doctrine of equality of vStates, composed as 
they are of human beings, assumes a new and significant meaning. The 
fundamental rights of Stales arc not ascertained by counting and adding 
the heads of the individuals who compose them. Each of these individuals 
is a moral finality in himself. As such they are entitled, irrespective of 
the size and importance of the political unit in which they are grouped, to 
equal respect. The happiness and well-being of one human soul arc 
of the same absolute value when conceived in relation to an isolated 
individual as when weighed against the happiness and well-being of millions, 
including the millions organised in the body corporate of the State. 'I'he 
meaning here attached to the absolute value of the individual may he 
gauged by a juxtaposition of the views expressed by two philosophers of 
distinction. The first is expressed in the following passage of William 
James's 77tc Will to Believe (1897): *If the hypothesis were offered us of a 
world in which Messrs. Fournier's and Bellamy's and Morris's utopias 
should all be outdone, and millions kept permanently happy on the simple 
condition that a certain lost soul on the far-off edge of things .should lead 
a life of lonely torture, what except a specified and independent sort of 
emotion can it be which would make us immediately feel, even though an 
impulse arose within us to clutch at the happiness .so offered, how hideous 
a thing would be its enjoyment when deliberately accepted as the fruit of 
such a bargain?* (at p. 188). Earl Russell, writing in 1946, says: ‘If the 
theology of former times was entirely correct, it was worth while burning 
a number of people at the stake in order that the survivors might go to 
heaven, but if it was doubtful w’hcther heretics would go to hell, the argu¬ 
ment for persecution was not valid. ... If it were certain that without 
Jews the world would be a paradise, there could be no valid objection to 
Auschwitz; but if it is much more probable that the world resulting from 
such methods, would be a hell, we can allow free play to our natural humani¬ 
tarian revulsion against cruelty ' {Philosophy ami Politics. A Lecture, p. 25). 
The an.swcr to this philosophical view is that for the fanatic perpetrating 
.such cruelties both the full justification of his motives and the intended 
results of his action are a certainty. The condemnation of such action 
cannot be based on a utilitarian weighing of probabilities. It can 
only.be based on the irrefutable argument of the absolute sanctity of 
human personality. Coulton, Inquisition and Liberty (1938), p. 316, quotes 
a Jesuit priest as stating in 1853 that the inquisition was ‘ a sublime spectacle 
of social perfection ’. 

For a fervent exposition of some relevant aspects of international organisa¬ 
tion see Schindler, ‘Gedaoken zum Wicdcraufbiui des Vblkerrcchts', m best- 
schrift fiir Max Huber (1944), pp. 99-150. Sec also on the close connexion 
between the effective recognition of human rights and a sound and improved 
international order the Report presented in 1947 by Judge Charles De 
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many the reason of the determined opposition to the idea of an 
organised commonwealth of nations embracing all humanity. In 
that perspective the acknowledgment of human rights and funda¬ 
mental freedoms on the part of the Members of the United 
Nations assumes an added significance of its own. The consequent 
recognition of the individual human being as a subject of inter¬ 
national law lends to the law obtaining between sovereign States 
the beneficent complexion of a law of nations conceived as the 
universal law of mankind. 


Visscher to the Institute of International Law: Annuaire, 1947, pp. 4-8. 
The Declaration on the * Fundamental Rights of Man as the Basis of 
Restoration of International Law * adopted in that year by the Institute gives 
expression to the same line of thought. Articles I and III of the Declaration 
may properly be quoted in this connexion: 

*1. La reconnaissance et le respect des droits inh6rents k la personne 
humaine, que doit servir et non asservir TEtat, sont intimement li6s au progr^s 
du Droit des Gens.* 

"in. Un ordre juridique efficace entre Etats est inseparable du respect 
de la personne humaine dans Tordre interne de chaque Etat. 

"Dans Tordre international, la conception fonctionnelle et mod^ratrice 
du Pouvoir reste obscurcie par Temprise d*une tradition qui voit dans TEtat 
souverain, organisme de securite et instrument de puissance, la forme la 
plus haute de Tordre juridique* (ibid,, p. 259). 



SECTION 2 


THE LAW OF NATURE AND THE RIGHTS 

OF MAN 


CHAPTER 5 

THE IDEA OF NATURAL RIGHTS IN LEGAL 
AND POLITICAL THOUGHT 

1. Introductory: The Doctrine of Natural Rights 

T he object of the present Section of this book is to examine 
the main foundations, legal and other, of the international 
recognition and protection of fundamental human rights and 
freedoms. Its purpose is to enquire into the relation between, on 
the one hand, the conceptions of the law of nature and the natural 
rights of man, and, on the other hand, the cflcctive acknowledg¬ 
ment of these rights by international law in general and an 
International Bill of Human Rights in particular. The practical 
—and doctrinal—value and justification of such an investigation 
are, on the face of it, open to question. For the international 
recognition and protection of the rights of man is, in strict 
juridical logic, independent of any doctrine of natural law and 
natural rights. In fact, it is arguable that the main reason for 
such international protection and for an International Bill of the 
Rights of Man is the realisation of the inadequacy of the notion 
of natural rights as a means for protecting effectively the rights of 
man. The need, it would appear, is not for a controversial theory, 
but for specific legal obligations and remedies. One, though by 
no means complete, explanation of the scorn and vitupera¬ 
tion which Bentham and others poured upon the Declaration 
of 1789 was the belief that it might prove an instrument in the 
hands of those anxious to find in a high-sounding phrase an easy 
and nominal substitute for positive measures of remedial legisla¬ 
tion. Accordingly, it would seem that the protagonists of the 
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international recognition of human rights and of an International 
Bill of the Rights of Man would do well to steer clear of the 
elusive and double-edged conceptions of the law of nature and 
natural rights. 

To adopt that course would, it is believed, amount to mis¬ 
judging alike historical experience and the essential requisites 
of a durable and effective protection of human rights. The law 
of nature and natural rights can never be a true substitute for 
the positive enactments of the law of the society of States. When 
so treated they arc inefficacious, decepti\'e and, in the long run, 
a brake upon progress. However, while they are bound to be 
mischievous when conceived as an alternative to changes in the 
law, they are of abiding potency and beneficence as the foundation 
of its ultimate validity and as a standard of its approximation to 
justice. Inasmuch as, upon final analysis, they are an expression 
of moral claims, they arc a powerful lever of legal reform. The 
moral claims of today arc often the legal rights of tomorrow. 
The law of nature, even when conceived as an expression of mere 
ethical postulates, is an inarticulate but powerful clement in the 
interpretation of existing law. Even after human rights and 
freedoms have become part of the positive fundamental law of 
mankind, the ideas of natural law and natural rights which 
underlie them will constitute that higher law which must forever 
remain the ultimate standard of fitness of all positive law, 
whether national or international.' For these reasons to discard, 
in this context, the idea of the law of nature is to deprive our¬ 
selves of that inspiration which lies in the continuity of legal and 
political thought on the subject and without which we cannot 
hope to overcome the difficulties which confront the international 
protection of human rights and. in particular, any effective scheme 
for an International Bill of the Rights of Man. Finally, to 
eliminate the ideas of natural law and natural rights from the 
consideration of the protection of the rights of man is to renounce 
the faculty of understanding their growth in the course of history 

‘ Professor Huber, a former President of the Permanent Court of International 
Justice, says in an article entitled ‘Wesen und Wiirde der Jurisprudenz 
* The very idea of law is weakened if it becomes detached from its ultimate 
transcendental relationships and if it is grounded solely in the positive legal 
order and thus, in the long run, in mere opportunism and power’ 
(Gcscllschaft und Humamtiit, Gesammelte Aufsdtze von Max Huber, 1948, 
p. 3K). 
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and their association with that law of nations which is now to 
become their physical sanction. 

The Constitution of Virginia of 1776, the American Declara¬ 
tion of Independence, and the French Declaration of the Rights 
of Man and of the Citizen were the first constitutional instruments 
of modem times to proclaim that the natural rights of man must, 
as such, form part of the fundamental law of the State and that 
their protection was the reason of its existence. Since then, the 
theory of natural law. which had always been the main inspira¬ 
tion, if not the con.scious instrument, of the doctrine of the rights 
of man, has suffered an eclipse in a century dominated by the 
historical and analytical trends of jurisprudence. The doctrine 
of the rights of man was itself assaulted from highly diverse 
quarters. It was attacked by those who were frightened by and 
hated the great revolutionary movements which proclaimed the 
rights of man. It was assailed, for similar reasons, by 
authoritarians who detected in the suppo.sed materialism of the 
doctrine of natural rights a threat to religious and spiritual 
authority. Taine spoke of fundamental rights as being daggers 
pointed at human .society. The doctrine of natural rights drew 
upon itself the condemnation, in terms of finality congenial to 
philosophers of the idealistic schcx)l of philosophy, in Germany 
and elsewhere, who saw in the State the highest end and the 
ultimate value.’ It came in for castigation at the hands of those 

* ‘This question [the rights of individuals] is one which called for a discussion 
a century ago, but at the present time it can be considered a question no 
longer. The rights of the individual are, in short, today not worth .serious 
criticism. . . . The welfare of the community is the end and is the ultimate 
standard. And over its members the right of the moral organism is absolute. 
Its duty and its right is to dispose of tliese members as seems to it best. Its 
right and duty is, in brief, to be a Providence to itself’: Bradley, ‘Some 
Remarks on Punishment', in International Journal of Ethics, April, 1894 
(reprinted in Collected Essays, vol. I (1935), p. 158). William Wallace, the 
Hegelian, spoke of the State as the ultimate creator, guardian and guarantee 
of all rights in the world. Bosanquet wrote in a similar vein. There is in this 
matter an interesting similarity between the idealist schools in philosophy and 
in political science. With rare exceptions—notably that of T. H. Green— 
both arc represented by the same writers. For the idealist philosopher the 
objective world is merely the experience thereof; the object perceived and 
the consciousness of it are identical. The former does not exist without the 
latter; things exist only because they are known. For the idealist writers in 
the sphere of political philo.sophy human right.s—the ultimate substance of 
political association- exist only in so far as they arc perceived and recog¬ 
nised by the State. The parallelism is w’cll illustrated in the writings of 
Green. He says: ‘rights arc made by recognition. There is no right “but 
thinking makes it so'” (Lectures on the Principles of Political Ohlif^ntion, 
deliveied in 1879, po.sthumous edition, p. 446). However, his considered 
xnew on the subject is well summarised in the sentence in which he admits 
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who, not without reason, discerned in the advocates of natural 
rights determined opponents of social progress in so far as it could 
be achieved by the regulative action of the State." Herbert 
Spencer was not alone in invoking natural rights against what he 
called meddling legislation and against the right of the State to 
tax the citizen for social services." In fact, there was repeated in 
the nineteenth century the perplexing spectacle, which had been 
witnessed before, of natural rights and natural law being invoked 
on behalf of both progress and reaction, on the side of both 
stability and change. But these vicissitudes of the theory of 
natural rights did not prevent the incorporation of what hitherto 
had been merely natural rights of man as part of the constitutions 
of practically all States of the world." 

There were tangible indications, expressed in a manner more 
eloquent than theoretical controversy, that the coming period was 
to be one of the triumphant assertion of the rights of man. But 
this was not to be. For the rights of man were given a foundation 
no more solid or secure than the revocable law of the sovereign 
State. They were denied the protection of that legal order which, 
by virtue of its universality and of its supremacy over the State, 
was alone capable of safeguarding them against the tyranny of 
absolutism and the arbitrariness of majority rule. The sovereign 

the exi.stence of 'rights which remain rights though any particular state or 
all states refuse to recognise them’ (p. 351). What is perhaps the most 
powerful criticism of the political implications of this aspect of the idealist 
philosophy will be found in Hobhouse, The Metaphysical Theory of the 
State (1918), Lecture V, and Perry, The Present Conflict of Ideas (1918), pp. 
251’280. The political philosophy of totalitarian regimes was, not un- 
naturally, highly critical of the emphasis upon rights at the expense of duties. 
Writers who were tempted to see in these regimes more than a passing wave 
of retrogression were inclined to the same view. See Carr. Conditions of 
Peace (1942), p. 122. However, see Lindsay, The Modern Democratic State, 
vol. I (1943), pp. 88, 89, for a persuasive corrective of this view. 

»See below, pp. 103-111. 

* It is probable that the somewhat violent and ultra-individualistic character 
of Spencer's championship of natural rights considerably impaired its 
influence and was, in turn, responsible for the intemperate criticism of 
Spencer’s views as leading to anarchy. He argued, in Man versus the State. 
that members of an incorporated body are bound to submit to the will of the 
majority in all matters concerning the fulfilment of the objects for which 
they are incorporated, but in no others; and that this applied to an incorpor¬ 
ated nation as much as to an incorporated company (pp. 87 et seq.). ‘ Here 
then he said, ‘ we reach the ultimate verdict against meddling legislation. 
Reduced to its lowest terms, every proposal to interfere with citizens’ activi¬ 
ties further than by enforcing their mutual limitations, is a proposal to im¬ 
prove life by breaking through the fundamental conditions of life.* He says 
elsewhere: ' The great political superstition of the past was the divine right 
of kings. The great political superstition of the present is the divine right 
of parliaments’ {ibid). 

^ See below, pp. 89, 90. 
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State, in an unprecedented ascendancy of power, became the 
insurmountable barrier between man and the law of mankind. 
The human being became, in the offensive but widely current 
terminology of the experts, a mere object of international law.* 
But even that was an overstatement of the existing position. In 
fact, the individual became only to an imperfect degree the object 
of protection by the law of nations. Treaties of a humanitarian 
character were concluded for protecting the individual in some 
specified spheres in relation to particular States. But the funda¬ 
mental claims of human personality to equality, liberty and 
freedom against the arbitrary will of the State remained outside 
the orbit of international law save for the precarious and con¬ 
troversial principle of humanitarian intervention. 

The results of this self-imposed limitation of the law of nations 
are well known. They are expressed, by most compelling implica¬ 
tion, in one of the three solemnly proclaimed purposes of the first 
and second World Wars. These objects were not only the 
repelling of aggressive will for world domination and the building 
of an international system of security. The third major object of 
the First World War was—in the words of one who, like few 
statesmen of modern times, po.sscssed the gift of expressing the 
enduring ends of humanity—‘to make the world safe for 
democracy that is, we may say, to render it a secure habitation 
for the fundamental right of man to be governed by rulers chosen 
by and accountable to him. The third major object of the Second 
World War was essentially the same. It was given repeated 
expression not only by private individuals and organisations," but 

“ See above, pp. 6-9. 

■ President Wilson referred to that phrase in insisting that its principle should 
be incorporated in the Covenant—as in fact it was in Article 1. paragraph 2 
(see below, p. 78). He said: ‘We have said that this war was carried on 
for a vindication of demtKracy. The statement did not create the impulse 
but it brought it to consciousness. So soon as it was stated that the war 
was being waged to make the world safe for democracy, a new spirit came 
into the world. People began to look at the substance rather than at the 
form. They knew that governments derived their just powers from consent 
of the governed. I should like to point out that nowhere else in the draft is 
there any recognition of the principle of democracy. If we are ready to fight 
for this, we should be ready to write it into the Covenant.’ (See Hunter 
Miller, The Drafting of the Covenant, vol. I (1928), p. 165.) 

‘ See, e.g., the Declaration of the Rights of Man proposed by H. G. Wells in 
The New World Order (1940), pp. 139-143; Quincy Wright, Human Rights 
and World Order, Third Report of the Commission to Study the Organisation 
of Peace, February, 1943. At the same time the American Law Institute 
embarked upon the carefully planned task of preparing an international bill 
of human rights. 
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ato in solemn pronouncements of the lexers of ^ 

Nations such as the formulation of the ‘fonr by 

PfWident Roosevelt in his Annual Message to Congass of 
6 January, 1941,’ or their (incomplete and, in a material sense, 
self-conlradictory) reiteration in the Atlantic Charter of 14 August, 
1941 The major purpose was, in the words of Mr. Chiu chill, 
to ensure that the war ended ‘with the enthronement of human 


rights 

In the course of the First World War the call to make the 
worhl snfc for democracy was more than a convenient slogan ol 
war prop'.mancia. it was the outcome of the realisation ol two 
basic facts. The lirst was that the securing, on the part of 
imcniat/onii/ society, of inalienable human freedoms, through 
democracy, is an indispensable condition of the peace of the 
world. Long before that, Immanuel Kant expressed the same 
idea by postulating the republican form of government -c-ne 
compatible with monarchy, but based on the essential safeguard 
of separation of powers -as one of the prerequisites of perpetual 
peace." It was in that line of thought that the League of Nations 
was originally conceived as an association of democratic Stales.” 
The second fundamental factor which underlay the association 
of democracy with the idea of a world .secure under the reign of 
law is that no legal order, international or other, is true to its 
essential function if it fails to protect elTcctively the ultimate unit 


^ Peace and War. United States Foreign Policy, 193hi941 (1943), p. 608. 
In his Special Message to Congress of 20 June, 1941, the President said: 

‘ Our Government believes that freedom from cruelty and inhuman treatment 
is a natural right. It is not a grace to be given or withheld at will by those 
temporarily in a position to exert force over a defenceless people.* 

The Times newspaper, 30 October, 1942. It is of interest to note the use 
of the same form of phrase by Gladstone. He said: ‘The greatest triumph 
of our time will be the enthronement of the idea of public right as the 
governing idea of European politics’ (as quoted in Speeches of the Earl of 
O.xford and Asquith (1927), p. 218. 

See Friedrich, The Iiicvitahlc Peace (1948). 

“This seems to have been the original interpretation, according to the makers 
of the Covenant, of Article 1, paragraph 2, which provided for the admis¬ 
sion as new members of ‘any fully self-governing State*. The French text 
expressed that intention more clearly: ‘Tout Elat . . . qui se gouverne 
libremcnt ’. President Wilson’s understanding of the term ‘ self-governing * 
appears clearly from his view expressed at the meetings of the Commission 
on the League of Nations. He said: ‘. No one would have looked at the 
German government before the war and said that the nation was self- 
governing. We know that, in point of fact, the Reichstag was controlled 
by the Chancellor, that it was an absolute monarchy*: (Hunter Miller, The 
Drafting of the Covenant, vol. 1 (1928), p. 165). For an identical interpreta¬ 
tion of the term see the views of Larnaude and Orlando, op, cit., vol. II, p. 
473. 
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of all law—the individual human being. The two decades which 
followed the First World War lent weight, with ominous emphasis, 
to these now self-evident propo.sitions. They resulted, in the 
Second World War, in the widespread conviction that the effective 
international protection of fundamental human rights, including 
some form of an International Bill of the Rights of Man, was a 
major purpose of the war inasmuch as it is an es.sentia1 condition 
of international peace and progre.ss. Many believed that without 
such expansion of international law the fabric of inVernalional 
society would be built on precarious foundations.'" Alongside that 
main stream of thought, the idea of a universal guarantee of the 
rights of man received the support of some European States bound 
by the obligations of the so-called Minorities Treaties. These 
States favoured a solution which by virtue of the generality of its 
application would remove from them what they conceived to be 
a stigma of inferiority and which would also do away with the 
danger of the minorities forming a State within a State and looking 
for protection to foreign Powers of the same race or language." 

Whatever may have been the sources from which originated 
the movement for the universal and effective protection of human 
rights on the part of international society, that movement became 
unavoidably associated with attempts to find for it some justilica- 
tion even more compelling than the experience of the immediate 
past.’" For the question of the relation of the individual to the 
State—and his protection against the State—has been the 
perennial problem of law and politics. That problem has con- 

See above, p. 77, n. 8. 

** For an emphatic expression of that view see the articles by President Bcne.s 
in Ford fin Affairs, 1941, and in the Czechoslovak Year Book of International 
Law (1942), pp. 1-6. 

It may perhaps be of interest to quote here the concluding passage of a 
public lecture delivered in 1943 in the University of Cambridge by the author 
of this book when expounding his draft of an international bill of the rights 
of man: ‘The habitation of the rights of man within the exclusive precincts 
of the sovereign State has proved insecure. I'here arc signs that, in the view 
of many, the time is ripe for an advance and that the rights of man ought 
to be anchored where they properly belong, to wit, in a universal law of 
organised mankind, in the law of nations. From generation to generation, 
in stirring times of crisis when the futility of suffering unredeem^ by faith 
in progress threatens to stifle action and the moral fibre of peoples there 
springs forth the call summoning an advance in things of enduring import. 
That call may be drowned by the din of Armageddon and by the la.ssitude 
of its aftermath. With these discouraging possibilities we are not concerned 
here. But, within the precincts of this University, it is our legitimate business 
to enquire . . . what succour we may find in this matter in that majestic 
stream of the law of nature and in that law of nations whose abiding 
validity is now being vindicated on the field of battle.' 
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sisted in the reconciliation of two apparently conflicting factors. 
The first is that the State, however widely its object may be 
construed, has no justification and no valid claim to obedience 
except as an instrument for securing the welfare of the individual 
human being. The .second is that the State—though not neces¬ 
sarily the existing sovereign State—has come to be recognised as 
the absolute condition of the civilised existence of man and of his 
progression towards the full realisation of his faculties. It is a 
matter of absorbing interest to note how, in the history of political 
and legal thought and action, the conflict between these two 
factors has been bridged by the notion, variously disguised, of 
the fundamental, natural, inherent or inalienable rights of man. 
These are the bounds which, it has been asserted, the Leviathan 
of the State must not transgress. That assertion has not been 
limited to those who, in Gierke’s scathing comment, reduced the 
State to the level of an insurance society for securing the liberty 
and the properly of the individual.'* The idea of the inheient 
rights of man, ultimately superior to the State itself, is the continu¬ 
ous thread in the historical pattern of legal and political thought. 


2. Greek Philo.sophy and the Greek Statu 

While the ideas of the law of nature date back to antiquity, the 
notion and the doctrine of natural, inalienable rights of man pre¬ 
existent to and higher than the positive law of the State seem to 
be of more recent usage. Yet, as will be suggested here, the law 
of nature itself, unconsciously or by design, was often a cloak 
concealing the desire to vindicate the rights of man. However, 
quite apart from that fact, in order to judge the antiquity of the 
idea of the natural rights of man we must look to their substance 
rather than to their designation. Their substance has been the 
denial of the absoluteness of the State and of its unconditional 
claim to obedience; the assertion of the value and of the freedom 
of the individual as against the State; the view that the power of 
the State and of its rulers is derived ultimately from the assent 

'•Gierke, Das deutschc Genosscnschaftsrecht, vol. IV (1913), Die Staats-und 
Knrpnrationslehre der Neuzeit, p. 407—a paraphrase of Vico’s reference to 
Spinoza. ’ Spinoza says Vico, ’ speaks of the state as if it were a trading 
partnership* (as quoted by Carritt, Morals and Politics (1935), p. 46). And 
sec above, p. 76, n. 4, for Spencer’s comparison of the State with an incor¬ 
porated company. 
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of those who compose the politiail community; and the insistence 
that there are limits to the power of the State to interfere with 
man’s right to do what he conceives to be his duty. 

These ideas arc not of recent origin. They date back to Greek 
and Roman political philosophy. It has become almost a 
commonplace to maintain that any such notions were foreign to 
the Greek conception of the State, which, it is said, looked to 
expediency where we look to legitimacy, and which confounded 
politics and morals. We find a German writer” of authoritarian 
tendencies contrasting the conception of fundamental rights of 
man in the liberal bourgeois State with the austerity of the Greek 
City State: ‘ The antique State knew of no rights of freedom. 
A private .sphere with an independent right against the politieal 
community seemed to it inconceivable. The idea of individual 
freedom independent of the political freedom of people and State 
was regarded as absurd, immoral, and unworthy of a free man. 

It is po.ssible that some German writers in the nineteenth and 
twentieth centuries adapted their interpretation of Greek political 
philo.sophy to the urge to find an impressive precedent for their 
authoritarian conception of the State. That interpretation found 
acceptance on the part of some writers in England and the United 
States. Lord Acton’s essay on ‘ Freedom in Antiquity ’ or 
Ritchie’s de.scription of the Greek idea of the law of nature'" are 
typical of this assessment of the position. But it is probable that 
that view, so widely held, needs revision. 

It was no mere national complacency which made Herodotus 
point to the Greek isonomia."° equality before the law, as con- 
tra.sted with arbitrary Persian rule, to Greek ixoiiinia, conceived 
as equal respect for all, and to Greek isogoria,-' conceived as 
equal freedom of speech. There may be a logical distinction 
between all thc.se and the idea of inherent rights in the modern 
sense, but it is a distinction without substantial difference. The 
same applies to the references to equality of opportunity in 

'^Schmitt, Verfassungslehre (1928), p. 158. 

“*ln The History of Freedom and Other Essays (edited by Figgis and 
Laurence, 1907), pp. 1-29. 

'^Natural Rights (1894), pp. 20-33. Professor /.immern's account of the 
politics of hfth-century Athens gives, it is believed, a more adequate picture; 
The Greek Commonwealth (5th ed., 1931), pp. 125-197. 

-“Sec Herodotus, History (Cary’s translation, 1882), Book HI, p. 80. 

Ibid., p. 53. 
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Pericles’ funeral speech. Nor is it without importance that 
the Greek nomos signified primarily not a legislative enactment 
by the State but custom grown out of the consciousness and free 
life of the community. The supremacy of custom is not con¬ 
sistent with the picture of an omnipotent State riding rough-shod 
over the rights of the individual. There is an intimate connexion 
between the Greek ideas of an orderly universe and of 
political freedom under rational laws. The constitution of 
the Greek State knew of some kind of distinction between 
fundamental and ordinary laws inasmuch as an action was per¬ 
mitted again.st propo.sers of laws in derogation of the basic 
constitution of the State. When, in the Crito, Socrates, awaiting 
execution and refusing the help of friends who provided means for 
his escape, gives reasons for his duty of obedience to the unjust 
sentence of the State, he bases that obligation not on the absolute 
claim of the State to obedience, but on an implicit contract—a 
contract which, in turn, presuppo.ses the duty of the State to allow 
freedom of speech and the right to emigrate. Only so can we 
explain what would otherwise be a disturbing contradiction: that 
of the individualist philosopher who insisted on the right and duty 
of the independence of human judgment and who died in 
obedience to what he believed to be the wrong verdict of the 
State. Although Plato distrusted democratic rule, in the Prota¬ 
goras he made the Sophist pronounce a most striking defence of 
democracy: while men differ in their aptitude for arts and pro¬ 
fessions, they have all been assigned a share of justice and fairness 
which are necessary for the art of government. The anguished 
defence which Sophocles put in the mouth of Antigone has often, 
and justly, been quoted in this connexion: she may have trans¬ 
gressed Creon’s decree, but she did not overstep the law of Zjcus 
nor the eternal precepts of justice. This, in essence, is the 
as.sertion of the claim of the individual to be governed by a rule 
of conduct superior to the arbitrary decrees of the earthly 
authority. Neither, finally, is it irrelevant to point to the Stoic 
philosophy in which the equality of man was extended beyond 
the confines of the State and made the principal manifestation 
of the universal dominion of reason and law, higher in authority 
than the collective will of man acting through the laws of any 
single State.” It was that immutable law, that inward voice of 


^*See below, p. 83. 
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God, in the eyes of whom all men are free and who knows of no 
distinction between rich and poor, or Greek and barbarians, 
before which all outward authority must, in the view of the Stoics, 
find its ultimate justification. 

It is true that the precepts of philosophers were more 
advanced than the practice of the Greek State. But we are con¬ 
cerned here with the growth and influence of ideas. Moreover, 
that practice, though it did not protect the freedom of human 
personality against the intolerance of democratic majorities, gave 
to the individual that paramount share in the creation of the 
common will which made him identify himself with the State even 
when it contrived to compass his destruction. The martyrdom 
of Socrates was, in its tragic climax, a self-imposed ordinance. 
The tyranny of Athenian democracy was in some essential 
respects in the same category as the doctrine of the absolute 
supremacy of the legislature—^which is the constitutional doctrine 
of many a modern State. 

3. Thf. Stoics and Roman Thought 

The Stoic philosophy was largely responsible for the continuation 
of the tradition of freedom and equality in Roman political and 
legal philosophy. We find it in the writings of Cicero, who left 
upon ancient and medieval thought a deep and beneficent impress 
out of all proportion to his originality as a thinker. He followed 
the Stoics closely in stressing the fundamental resemblance and 
equality of men given by the fact of their common possession of 
reason and of the capacity to develop and to attain virtue not¬ 
withstanding differences in learning and ability.’’ We see Seneca 
insisting that virtue can be attained both by the slave and by the 
free, and that slavery affects the body only while the mind is of 
necessity the slave’s own and cannot be given into bondage.’* We 
find the same line of thought in the work of many Roman jurists 
at the full height of absoluti.st imperial rule. We note Ulpian 
explaining the absolutist doctrine of quod principi placuit. 
legis habet vigorem by the qualifying .statement that this is so 
only because the people had conferred legislative authority upon 
the ruler.” For he, like Cicero, thought that no man is free 

»• De Legihus. 1.10.12. 

De Beneficiis, iii, 19, 20, 28. 

" Digest, 1, 4.1. 
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unless he has a share in political authority. It was Ulpian who, 
in company with other Roman lawyers of the Empire, taught that 
whatever may be the position of the slave in civil law, this is not 
so by natural law, for by it all men are equal.““ The exact mean¬ 
ing of these and similar passages has been disputed, but there 
ought to be no doubt that they served a purpose in affirming the 
ideas of the freedom and the equality of man. They explain the 
humanitarian decrees of the Emperors for the protection of slaves 
in a way amounting to a measure of incipient recognition of the 
personality, in the accepted sense, of the slave in Roman law." 

4. Thi; Middle Ages 

There is a striking continuity of thought between the Stoics and 
the most representative political literature of the Middle Ages 
in the affirmation of the principle of the higher law—^which is 
the law of nature—as the source of the rights of freedom and of 
government by consent. It was that feature of medieval political 
thought which led Gierke to a.s.sert, without undue exaggeration, 
that it was filled with the thought of the inborn and indestructible 
rights of the individual.” St. Thomas Aquinas defined natural 
law as ‘ the participation in the eternal law of the mind of a 
rational creature He was reproducing the central idea of the 
Stoics, the idea of a law superior to the external authority of the 
State. The State, according to St. Thomas Aquinas, is subject to 
that higher law which determines the relation of the individual to 
the State. The justification of the State is in its service to the 
individual; a king who is unfaithful to his duty forfeits his claim 
to obedience. It is not rebellion to depose him, for he is himself a 
rebel; all political authority is derived from the people, and laws 
must be made by the people or their representatives. Marsilius 
of Padua used almost identical language. In fact, the view that 
the ruler is under the supremacy of the law is the principal feature 
of the political theory of the Middle Ages. By the end of the 

Dif(est, 1, 17.3.2. See, e.g., the decrees of Antoninus providing that an owner 
who kills his slave without just cause is accountable to the law, and that the 
master who treats his slave with cruelty may be compelled to sell him: 
Gaius, Institutes, 1. 53. See also ibid., 1, 62, for the edict of Claudius to the 
effect that if a slave has been deserted by his master in grave illness, he should 
be set free. 

^^DeLegihus, 1.10.12. 

” Op. cit., p. 81 
Summa. la, 2ae. qii. 91. art 2. 
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Middle Ages the substance of what proved to be the doctrine of 
the natural rights of man was well established. They flowed 
from the conception of the law of nature realised as a higher law 
superior to the State. They included the right to government by 
consent, the right to freedom from taxation without representa¬ 
tion, and the right to freedom from arbitrary physical constraint. 
The principle of the Habeas Corpus Acts latent in the 39th 
Clause of Magna Carta was acknowledged already in 1188 by 
Alfonso IX at the Cortes of Leon. The Golden Bull issued in 
1222 by King Andrew II of Hungary is couched in language 
strikingly reminiscent of that used in Magna Carta.”’ So is 
the law of General Privileges granted in 1283 by Peter III of 
Aragon.'’* The struggle of the Parliament of Paris against 
arbitrary royal ordinances provided opportunities, fully u.sed, for 
invoking the principles of the higher law.”* Custom, and not the 
fiat of the State, was regarded as the typical manifestation of the 
law binding upon the individual. This was a doctrine pro¬ 
pounded not only by leading continental jurists like Bcaumanoir 
and Gratian. We find it in St. Germain’s Dialogue Je Funda- 
mentis Legutn Anglue^'' ; in Bracton’s famous dictum that the king 
has two superiors. God and law”’; in Hooker’s affirmation that 
* laws they arc not which public affirmation hath not made .so ’ ” ; 
and in the solemn language of Fortcscue: ‘For we have taught 
that all the decrees of the royal law, when they are in error, ought 

‘‘“For the text see Constitutional Provisions Governing Social and Economic 
Policy (published by the International Labour Office, 1944), p. 77. 

See Hallam, The State of Europe during the Middle Ages (1828), 11, p. 46. 
®“Sce Mcltwain. Constitutionalism and the Changing World (1939), p. 278, who 
points in this connexion to the fallacy of the belief that judicial review is an 
American invention. 

” IV. 8. 

And see Bracton's De Legihus (Woodbine’s edn.), vol. II, pp. 29 and 30: 

Quid sit lihertas. Est autem libertas natiiralis faculta.s eius, quod cuique 
facere libet, nisi quod iure aut vi prohibetur. Sed secundum hoc videtur 
quod servi sint liberi, nam et ipsi liberam habent facullatem nisi vi aut iurc 
prohibeantur. ... El in hac parte ius civile vel gentium detrahit iuri 
natural!. 

Quid sit servitus, Est quidem servitus constitutio iuris gentium qua 
quis dominio alieno contra naturam .subicitur. 

He wrote in the same work that the king ‘ ought not to be subject to men, 
but subject to God and to the law * for ‘ the law makes the king ’. It follows 
that the king must ‘attribute to the law what the law attributes to him, 
namely, dominion and power, for there is no king where the will and not 
the law has dominion ’ (as in Twiss’s ed., 1854). f. 5b. 

The Law of Ecclesiastical Polity (Everyman’s Library edn., 1925). For a lucid 
account oi Hooker’s contribution by reference to the idea of natural rights 
see Perry, Puritanism and Democracy (1944), pp. 160-165. 
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to be corrected by the rules of the law of nature. Thus we have 
also found that the rules of the political law, and the sanctions of 
customs and constitutions ought to be made null and void, so 
often as they depart from the institutes of nature’s law, which we 
have . . . defined as the mother and mistress of all laws.’ We 
find the same doctrines, even more emphatically and in almost 
modern terminology, in the writings of Suarez.'” who gave true 
expression to the sentiment of his time when he wrote: ‘ Lex 
injusta non est lex.’ 

5. The Reformation and the Social Contract 

After the temporary wave of retrogression which in the sixteenth 
century was the twin and not unnatural result of the vogue of the 
teaching of Machiavciii and of the absolutism of the nascent 
national State, two factors combined to revive and strengthen the 
idea of the natural rights of man. The first was the direct outcome 
of the Reformation and of the religious struggle which followed it. 
Religious intolerance and persecution brought forth the insistence, 
with a fervour not inferior to the religious impulse itself, on the 
natural right of freedom of conscience and religious belief. 
Erasmus gave that movement an impetus which left an indelible 
impress on the European tradition of tolerance." The Puritans 
and the Levellers in England inscribed it in the tenets of their 
political faith as the foremost inalienable right. Matters of 
religion were the first subject with regard to which the Revolution¬ 
ary Army of 1648 set a definite limit to the sovereignty of 
Parliament: ‘ We do not empower our Representatives to continue 
in force, or make, any laws, oaths, covenants, whereby to compel 
by penalties or otherwise any person to anything in or about 
matters of faith, religion, or God’s worship.’ ” Twelve years prior 

De Nailira Legis AngUee, 1, ch. 29. And sec Van Baumer, The Early Tudor 
Theory of Kingship (1940), p. 130, who points out that ‘ natural law may be 
regarded as the dominant idiom in terms of which the men of the early 
English Reformation cast their political ideas’. 

De Legibus, ac Deo Legislatore (1612): ‘Human law cannot derogate from 
natural law, since if it did so. it would destroy its own foundations and conse¬ 
quently itself ’, Book II, ch. XIV, 8. And see ibid., ch. VI, 20-22 and ch. XV. 

2, for a clear anticipation of the emancipation, finally effected by Orotius, of 
natural law from theology (see Lauterpacht in British Year Book of Inter¬ 
national Law, 23 (1946). p. 53, n. 1 (in fine)). 

See Lord Acton, History of Freedom (1907), p. 50, and Lectures on Modern 
History (1906), p. 154. 

” From the Second Agreement of the People, 1648: Puritanism and Liberty; 
being the Army Debates (1647-49) from the Clarke Manuscripts (ed. by 
Woodhouse, 1938), p. 361. 
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to the Agreernent of the People, the Puritan colonists who, under 
the inspiration of Roger Williams, founded Rhode Island, 
adopted in their compact a Declaration, truly revolutionary in 
character, which excluded matters of religion from the purview of 
the legislature. 

The second factor that helped to keep alive and to instil fresh 
vigour into the idea of natural rights was the theory of the social 
contract, which took its rise in the Middle Ages and remained 
predominant up to the commencement of the eighteenth century. 
The very notion of the social contract implies, it will be noted, 
the existence of rights which the individual posses.ses before enter¬ 
ing organised society. Most of the propounders of the doctrine 
of the social contract taught that there were insurmountable 
limits to the power of the State not only on account of the terms 
of the contract, but also for the simple reason that some rights, 
because of the nature of man, are inalienable. This, indeed, was 
not the invariable teaching of the school of the social contract. 
The appeal of the blessings of peace and the terrors of anarchy 
con.sequcnt upon resistance were such that some construed the 
social contract as an instrument of unconditional, total and 
irrevocable subjection. Even Grotius was not. subject to con¬ 
siderable exceptions,"" far removed from that way of thinking. 
He argued that if according to Roman and Hebraic law a man 
could sell himself irrevocably as a slave, there was no reason why 
a people as a whole should not be able to do so."' The dialectical 
quibble by which Hobbes arrived at the same result, without any 
exceptions, is well known. The social contract was in his view a 
compact only between subject and subject, and not between the 
community and the ruler. The latter received all the power, but 
contracted no obligation. Yet this was not the typical application 
of the theory of the social contract."’ This took place under the 

^"Sce below, p. 117. 

“See below, p. 116. 

" Hobbes' very concessions to freedom were pitfalls. Thus, for instance, he 
admitted that in fact the Oovemment could not control religious belief: 

‘ But what... if a King, or a Senate, or other Soveraign Person forbid us to 
beleeve in Christ. To this I answer, that such forbidding is of no effect; 
because Beleef. and Unbeieef never follow men's Commands. Faith is a 
gift of God, which Man can neither give, nor take away by promise of 
rewards or menaces of torture' (Leviathan, Chapter XLII, 387). But he 
argues from this that since the Government cannot control religious faith it 
is of no importance that it can prescribe articles of belief and forms of public 
worship which all must accept outwardly. 
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influence of Locke, who excluded the inalienable rights from the 
scope of rights relinquished in the social contract. It was Locke s 
conception of the social contract which struck the deepest note in 
contemporary thought and which exercised a powerful influence 
on the early American Declarations of Rights and on the French 
Declarations of 1789 and 1791 in which, more emphatically than 
anywhere else, the principle was proclaimed that society is set 
up for the defence of certain inalienable rights. 

The claim to religious toleration and the theory of the social 
contract were not the only sources of the renewed vitality of the 
notion of the natural rights of man. Witness Milton’s appeal to 
the natural freedom of man as the basis of his claim to be ruled 
by law and not by the arbitrary whim of man; or the insistence, in 
the course of the Puritan revolution, on natural rights in support 
of political freedom, social equality and universal suffrage; or the 
place which Blackstone in his exposition of the laws of England 
assigned to the natural rights of man --an exposition which, at 
least in its influence, was not impaired by the .seemingly 
unqualified acknowledgment of the supremacy of Parliament. 

The Virginian Declaration of Rights of 1776; the similar 
constitutional enactments, in the .same year, of Pennsylvania, 
Maryland, Delaware, New Jersey and North and South Carolina; 
the constitutions of New York and of New Georgia of 1777; and 
that of Massachu.sctts of 1780; the Declaration of Independence 
of 1776 and the Bill of Rights in the form of the first ten Amend¬ 
ments to the Constitution; the Declaration of the Rights of Man 
and of the Citizen adopted in 1789 by the French National 
Assembly and prefixed to the Constitution of 1791; and the 
Declarations prefixed to the French Constitutions of 1793 and 
1795—all these mark the express acknowledgment of the inherent 
rights of man in the constitutional law of modem States. This 
was not, as is widely believed,^’ a case of a shift from natural law 
to natural rights. For that process, as has been pointed out, 
is coeval with political and philosophical thought dating back to 
antiquity and the Middle Ages. The notion of human nature as 
a source and standard of political rights is older than the end of 
the eighteenth century. What was new was the formal incorpora¬ 
tion of these rights as part of the constitutional law of States and 
the possibility of their consequent protection not only against the 

.See, e.g., Dewey, Freedom and Culture (1940), p. 103. 
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tyranny of kings but also against the intolerance of democratic 
majorities. What was new was the rejection by positive enact¬ 
ment—for the idea itself went back to the Middle Ages and to 
Bodin’‘—of the idea of the uncontrolled sovereignty of the 
sovereign people itself.’'' The sovereign was subjected to the 
higher law, henceforth enthroned as the guarantor of the 
inalienable rights of man. That subjection did not always find 
expression in tangible restrictions; it subjected the people not to 
the higher law of justice but to the higher law of the constitution 
which, in the last resort, could be changed by the sovereign 
people. But these ‘ higher law ’ bases of the constitution were 
destined to acquire a degree of sanctity which made them 
impervious to the vicissitudes of arbitrary change. 


6. Fundamkniai, Rkjh'I's in Modi;rn Constitutions 

In the nineteenth and twentieth centuries tlie recognition of the 
fundamental rights of man in the constitutions of States became, 
in a paraphrase of Article 38 of the Statute of the Permanent 
Court of International Justice, a general principle of the con¬ 
stitutional law of civilised States.”’ It became part of the law of 
nearly all European States. Sweden adopted it in 1809; Spain in 
1812; Norway in 1814; Belgium in 1831; the Kingdom of Sardinia 
in 1848; Denmark in 1849; Prussia in 1850”; Switzerland in 
1874. The Constitution of Liberia of 1847 opened with a Bill of 
Rights the first Article of which contained the statement that 
‘ all men are born equally free and independent, and have certain 

See below, p. 96. 

It will be noted that, in No. 84 of The Federalist, Hamilton objected to a 
Bill of Rights on the ground that the people is sovereign, that it cannot be 
limited, and that, accordingly, the sovereign authority cannot be limited 
That view did not prevail. When in 1778 Theophilus Parson objected to the 
proposed Constitution of Massachusetts on the ground that it contained no 
Bill of Rights, he considered as firmly established the principle that Mhe 
supreme power is limited and cannot conlroul the unalienable rights of man¬ 
kind See MclJwain, Constitutionalism and the Changing World (1939), p. 66. 
In 1768 in the Massachusetts Circular Letter Samuel Adams, while still 
referring to the sovereign as supreme, spoke of man’s right to retain what is 
his own as *an essential, unalienable right, in nature, engrafted into the 
British constitution as a fundamental law, and ever held sacred and irrevoc¬ 
able by the subjects within the realm* {ibid., p. 72). 

Sec Barker, ‘ Declarations of Rights and their Bearing on Criminal Science 
in Canadian Bar Review, 20 (1942), pp. 510-515. 

^^The Bismarck Constitution of 1871 did not contain a list of fundamental 
rights, but these were included in the Constitutions of the States members 
of the Bund. 
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natural, inherent and inalienable rights The French Constitu¬ 
tion of 1848 recognised ‘ rights and duties anterior and superior 
to positive laws After the First World War it was adopted by 
Germany and most of the new European States. The All-Russia 
Congress proclaimed in January, 1918, a ‘declaration of the 
rights of the toiling and the exploited peoples ’ which was incor¬ 
porated as Part I of the Constitution of 5 July, 1918. That 
declaration was considerably extended in the Constitution of 
1936. Other States which subsequently succumbed to the wave 
of totalitarianism did not dispense in their revised constitution.s— 
like those of Poland of 1935 and Roumania of 1938—with a list 
of fundamental rights. The Latin-American States followed in 
the nineteenth and twentieth centuries the general trend prac¬ 
tically without exception. They amplified the scope of funda¬ 
mental rights by enlarging on the duties of the State in the 
social and economic .spheres and by adding considerably to the 
guarantees of their enforcement. States on the Asiatic continent 
followed suit. Thus, for instance, within a period of two years 
we see the adoption of chapters on the Rights and Duties of the 
People in the Provisional Constitution of China of 12 May, 
1931, on the Rights and Duties of the Siamese in the Constitution 
of the Kingdom of Siam of 10 December, 1932, and on the Rights 
of Afghan Subjects in the Fundamental Principles of the 
Government of Afghanistan of 31 October, 1931. The Turkish 
Constitution of 1928 did not refrain from similar terminology 
vividly reminiscent of the Declaration of 1789: ‘Every Turk is 
bom and lives free. . . . The limits, for every one, of freedom, 
which is a natural right, are the limits of the freedom of others.’ 
France herself, in the Preamble to the Constitution of 1946, 
solemnly reaffirmed ‘ the rights and freedoms of man and of the 
citizen consecrated by the Declaration of Rights of 1789 and 
the fundamental principles recognised by the laws of the 
Republic ’, and proclaimed once more that ‘ every human being 
without distinction of race, religion or belief, possesses 
inalienable and sacred rights ’. The Constitution of Japan of 
3 November, 1946, laid down, in Article 11, ‘that the people 
shall not be prevented from enjoying any of the fundamental 
rights' and that ‘ these fundamental rights guaranteed to the 
people by the constitution shall be conferred upon the people of 
this and future generations as eternal and inviolate rights ’. In 
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the Fundamental Principles of the Italian Constitution of 
23 December, 1947, ‘ the Republic recognises and guarantees the 
inviolable rights of man ’ (Article 2). It states, significantly, that 
while ‘sovereignty belongs to the people’, the latter must 
exercise it ‘ within the limits of the constitution ’ (Article 2). 

7. The Sanction of thf. Constitutions 

This progress of the idea and the practice of inherent rights of 
man in the nineteenth and twentieth centuries has been achieved 
in face of constant and trenchant criticism. They have been 
described as fanciful, elusive, and double-edged. They have been 
assailed as individualistic and anti-social. An attempt to answer 
some of these strictures will be made elsewhere in this book.'"' 
But there is one objection to the notion of natural rights which, 
far from invalidating the essential idea of natural rights, is never¬ 
theless in a sense unanswerable. It is a criticism which reveals a 
close and, indeed, ine.scapable connexion between the idea of 
fundamental rights on the one hand and the law of nature and the 
law of nations on the other. That criticism is to the effect that, 
in the last re.sort, such rights are subject to the will of the State; 
that they may—and must—be regulated, modified, and if need 
be taken away by legislation and, possibly, by judicial interpreta¬ 
tion; that, therefore, these rights are in essence a revocable part of 
the positive law of a sanctity and permanence no higher than the 
constitution of the State either as enacted or as interpreted by 
courts and by subsequent legislation. This objection was, indeed, 
present to the minds of the authors of the Declaration, of 4 August. 
1789, of the Rights of Man and of the Citizen. For the Assembly 
decreed that the Constitution should be preceded by the Declara¬ 
tion. The intention, apparently, was to endow the latter with an 
authority superior even to that of the Constitution. In the words 
of Thouret, the rapporteur, when a new Constitution was being 
framed in 1791, the Declaration was left intact on the ground that 
it ‘ had acquired, in a sense, a sacred and religious character ’. 
Or, as Dupont de Nemours put it, it was in the minds of its 
authors ‘ the fundamental law of the laws of our own and of 
other nations which ought to last as long as time itself ’. For this 
reason Duguit and other French constitutional writers have 


^•Scc below, pp. 98-103. 
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deemed it fitting to proclaim a significant hierarchy of obligations. 
The legislator, in this view, is bound by the Constitution, but the 
authors of the Constitution and of its future changes arc bound 
by the most fundamental instrument—the Declaration of Rights. 
He does not state what is the legal basis and the legal sanction of 
that supreme Declaration of Rights—unless it be the right ol 
revolution." A somewhat pathetic intimation of the same 
problem appears in the concluding passage of the Statute of 
Virginia for Religious Freedom of 1786. In that passage it is 
coneeded that it is not possible for the Assembly to secure the 
Bill for all time by declaring it irrevocable. ‘Yet we arc free 
to declare, and do declare, that the rights hereby as.serted are of 
the natural rights of mankind, and that if any act should be here¬ 
after pa.ssed to repeal the present act or to narrow its operation 
such act will be an infringement of a natural right ’. Jefferson, 
the author of the Statute, spoke in a similar vein in his First 
Inaugural Address when he exhorted the nation to ‘ bear in mind 
the sacred principle that tho’ the will of the Majority is in all 
ca.sc.s to prevail, that will, to be rightful, must be reasonable: 
that the Minority po.s.sess their equal rights, which equal laws 
mu.st protect, and to violate would he oppression The ultimate 
sanction of the violation of the rights of minorities is a moral one; 
the transgressor will have made himself guilty of oppression. It 
is not surprising that the right to and the belief in the beneficence 
of revolution occupy a prominent place in Jefferson's writings. ” 

Droit amstitutionncl (2nd ed., 1923), vol. Ill, pp. 562-567. Similarly, with 
regard to the German Weimar Constitution of 1919, Professor Carl Schmitt, 
a not altogether sympathetic commentator on that document, denied that 
fundamental rights—for instance, those of personal freedom—were of the 
same degree as the^ other provisions of the Constitution, and that they could 
be altered by the regular procedure provided for changes of the Consti¬ 
tution: Verfassungslefirc (1928), p. 161. He says: ‘No German law must be 
interpreted or applied in derogation of it [the Weimar Constitution]. No 
German law must destroy a real fundamental right. The.se basic principles 
cannot be abolished either by ordinary law or by a law changing the consti¬ 
tution as provided in Article 76, but only by a new fundamental constitutional 
law of the German people.’ See also Thoma in Festgahe fiir prcussisches 
Oherwaltungsrecht (1925), p. 187, who speaks of fundamental rights as 
stations in the eternal ebb and flow of the contest between man and State. 

•"'4 March, 1801: Writings, vol. VlIT, p. 2. 

’“God forbid we should ever be 20 years without a rebellion. . . . What 
country can preserve its liberties if their rulers arc not warned from time to 
time that their people preserve the spirit of resistance? Let them take arms. 

. . . The tree of liberty must be refreshed from time to time with the blood 
of patriots and tyrants. It is its natural manure.’ Ibid., vol. X, p. 23; vol. IV, 
p. 467.) Yet it is significant that, at the same time, Jefferson continued to 
attach Importance to a Bill of Rights in the Federal Constitution. Thus, in 
writing to James Madison concerning the proposed Constitution, he said: 
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This difficulty reveals the Achilles heel of the notion of 
natural rights of man so long as they depend for their validity 
and their practical recognition upon the uncontrolled will of the 
sovereign State, and so long as the ultimate sanction of their 
being is grounded exclusively in the law of the State. Where else 
can that ultimate sanction be found? It must rest in a legal 
source superior to that of the State. That superiority may be of 
two kinds. It may be that of the law of nature conceived as a 
limitation inherent in the nature of all rational law and as a 
standard of justice and fitness disregard of which must reduce law 
to a mere form of arbitrary power. That law of nature is not 
without its sanctions. For it is a factor whose operation shapes 
that habitual obedience which is at the basis of all positive law. 
It moulds the minds of rulers and legislators by instilling into them 
that degree of reasonableness and restraint which constitutes the 
barrier between obedience and rebellion. No law or legal theory 
can exclude it from the province of judicial interpretation of the 
positive law. The other legal source which is above the supreme 
authority of the State and in which lie the ultimate safeguards 
of the rights of man is the law of nations or, as it is more often 
called, international law. It is, predominantly, the body of rules 
which arc voluntarily accepted or imposed by the existence of 
international society and which govern the conduct of States and 
are subject to enforcement by external sanction. The rights of 
man cannot, in the long run, be effectively secured except by the 
twin operation of the latent forces of the law of nature and of 
the compelling force of the law of nations- -both conceived as a 
power superior to the supreme power of the State. 


* I will now add what 1 do not like. First the omission of a bill of rights pro¬ 
viding clearly, and without the aid of sophisms, for freedom of religion, 
freedom of the Press, protection against standing armies, restriction against 
monopolies, the eternal and unremitting force of the habeas corpus laws, and 
trials by jury in all matters of fact triable by the laws of the land and not by 
the law of nations' (ibid., vol. IV, p. 476). 



CHAPTER 6 


THE FUNCTION OF NATURAL LAW 
AND THE RIGHTS OF MAN 

1. Human Rights and the Law of Nature in Antiquity 

It has been explained in the preceding Chapter that the 
recognition, by the State, of fundamental human rights must 
remain precarious and incomplete, in fact and in Jaw, unless such 
recognition is supported by the twin sanction of the law of nature 
and the law of nations. This being so, it is more than of purely 
hi.storical interest to trace the interaction and inward connection 
of these two forces and the notion of the rights of man. That 
connexion goes back to antiquity. Indeed, it was only within 
the wide coniines of the cosmopolis of the City of God, in which 
the law of reason, being the law of nature, reigns supreme, that 
the Stoics envisaged the common law of humanity based on the 
most fundamental of all human rights, the principle of equality. 
They perceived the equality of man as imperfect unless appre¬ 
hended as part of an oecumenical international order. It is in 
this sense that Seneca insisted that all men are akin by nature, 
which has formed them of the same elements and placed them in 
the world for the same end. Marcus Aurelius elaborated on the 
same theme: ‘ The common possession of reason is synonymous 
with the necessity of a common law.... That common law makes 
fellow-citizens of all men. If this is so, we are members of some 
political community in the sense that the world is in a manner a 
State.’ There is, in fact, an intimate connection between the idea 
of the law of nature as the true source of legal justice and the 
notion of all humanity as a community of citizens equal in the 
eyes of nature. It is only within the structure of a wider system, 
in which the State has cea.sed to be an absolute law and purpose 
unto itself, that the inviolate character of inherent human rights 
can receive adequate legal expression and that the sanctity of the 
individual human being as the ultimate subject of all law a.sserts 
itself in full vigour. 

The Stoics marked only the beginning of that perception of 

94 
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the inevitable association between inherent human rights, the law 
of nations as the expression of a universal order, and the law of 
nature* For, as already intimated,' in the development of the idea 
of the fundamental rights of man the notion of the law of nature 
played the paramount and principal part. With the Stoics, Greek 
and Roman, with Cicero and, subsequently, with the Christian 
Fathers, it was natural law. as lying behind and above all positive 
law, which was the transcending authority delimiting the earthly 
power of the State in relation to the individual. From the very 
beginning the law of nature was brought into being for judging 
the legitimacy of the acts of the rulers—which meant their con¬ 
formity with human rights. From man’s essential nature, which 
is reason and which he shares with God, Cicero dedueed not only 
a common law, but also a common share in justice." He and 
Roman lawyers—Ulpian in particular—appealed to the law of 
nature as the supreme and final authority for the proposition that 
the slave and the free man were equal, any positive law not¬ 
withstanding. So did the Greek Stoics before him, and Seneca, 
the Roman Stoic, after him. So did Philip the Fair of France in 
1311, who, when proposing to liberate the serfs, insisted that 
‘ every human creature formed in the image of our Lord ought 
by natural law to be free ’. Four years later Louis X of France 
in an ordinance exhorted the serfs to purchase their freedom 
‘comme selon le droit de nature chacun doit naistre franc’. 
The extent to which the issue of slavery prompted the assertion 
of a law of nature even by those who, like Aristotle, denied any 
inconsistency between the two. is not without instruction for the 
question of the influence of the claims of freedom upon both 
the rise and the growth of the theories of the law of nature. 


2. The ‘ Higher Law ’ in the Middle Ages 

The idea of the law of nature underlay most of the political and 
legal speculation of the Middle Ages inasmuch as it laid emphasis 
on the subordination of the ruler to the rule of law, which 

*Sec above, pp. 80-89. 

^ De Legibus (Loeb’s edition), p. 323. See also T. H. Green, Works, vol. II, 
pp. 350, 462-465, for interesting observations on the influence of Roman 
law. Stoic doctrine and the Christian conception of universal brotherhood 
as instrumental in the recognition of the rights of the individual independent 
of citizenship. 
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emphasis was its predominant theme. For when, at that time, 
the law of nature came to be identified with the law of God, it did 
not become a bulwark of established authority. It continued to 
be invoked as the authority for the subjection of rulers to 
principles of justice, for the respect for the sanctity of human 
personality, and for the right of the individual to defend himself 
against the abuses of absolutism by rebellion and by tyrannicide if 
need be. Thus, at a later date, the law of nature played a 
prominent part in the writings of the monarchomachs. In the 
Vindiciae Contra Tyrannos we find the author asserting that ‘ the 
law of nature leaches and commands us to maintain and to defend 
our live.s and liberties, without which life is scant worth the 
enjoying, against all injury and violence ’. Even Bodin, who laid 
the foundations of the modern theory of indivisible and absolute 
sovereignty as the essential characteristic of the State, illogically 
but significantly subjected that supreme sovereignty to the law of 
nature." The theory of natural law—‘ radical to the very core 
as Gierke put it—accompanied the birth of the modern State. 
It supplied the material by means of which Locke, strongly in¬ 
fluenced by the natural law doctrines of Grotius. propounded his 
views on the inalienable rights of man. It had previou.sly been 
invoked by Sir Matthew Hale and other English lawyers, who 
asserted the rule of law against the arbitrariness of the Executive." 
Hale described as wild and ‘ against all natural justice ’ the pro¬ 
position that the king may make, repeal or alter laws as he pleases. 
The doctrine of the law of nature was appealed to by the Puritans, 

In addition (o the law of God and the fundamental laws of the Kingdom 
like the * Salic ’ law {Dc Repuhlica, 1. 8). He was not unduly concerned 
with the objection, which had clearly occurred to Allhusius, that an authority 
subject to the law of nature and the law of God cannot properly be called 
supreme (PoUtica methodicc digesta (1603), ed. 9, No. 20). That aspect of 
the problem is discussed by Loyseau in his Traite des Seigneuries, ch. ii, p. 8 
(Lcs Oeuvres de Maistre Charles Loyseau (1678)), with a clarity which war¬ 
rants Quotation: 

‘Et comme la couronne nc peut estre si son circle n’est entier, eussi la 
Souverainetd n’est, point, si quclque chose y defaut. 

‘Toutefois, comme il n’y a que Dieu qui soit toutpuissant, & que la 
puissance des homme ne pent estre absolue tout a fait: il y a trois sortes 
des loix qui bornent la puissance du Souverain, sans interesser la Souve^ 
raindtd. A s 9 avoir les loix de Dieux; pour ce que le Prince n'est pas rnoins 
souverain pour estre sujet a Dieu; les regies de Justice naturelle A non 
positives, pour a qu'il a estd dit cy-devant, que e'est le propre de la Seig- 
neurie publique. d'estre exerede par Justice, & non pas k discretion; Et 
hnalement les loix foundamcntales de TEstat, pource que la Prince doit 
user de sa Souverainetd selon la propre nature & en la forme aux & 
conditions qu'elle est establie.’ 

^See below, p. 13.^. 
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the Levellers snd the Icsders of the Revolutionary Aritiyt it was 
invoked by Milton, it was relied upon by Blackstone. It 
was that armoury of natural law which, in Bryce’s telling 
phrase, had been for nearly two thousand years a harm¬ 
less maxim, almost a commonplace of morality ’, and which 
‘ became in the end of the eighteenth century a mass of 
dynamite, which shattered an ancient monarchy and shook 
the European Continent ‘ As we have seen, it was not 
perhaps quite so harmless a maxim in the centuries which 
preceded the American and French Revolutions. It merely 
gathered strength. The doctrine of inherent rights as expressed 
in the American Declaration of Independence, in the first 
American Constitutions, and in the French Declaration of the 
Rights of Man was not an original invention. It put to 
revolutionary use the accumulated power of what had been for a 
long time the backbone of the doctrine of the law of nature on 
which James Otis, Samuel Adams, Jefferson and the other 
Fathers of the Revolution leaned so heavily. For, as has been 
shown, in the realm of thought—in the realm of political and legal 
theory—the association of the law of nature and of the natural 
rights of man goes back to antiquity. 

In the nineteenth century that particular function of natural 
law was rendered both less urgent and less feasible for the reason 
that, apart from the defensive position in which the doctrines of 
natural law found themselves, that century was assimilating and 
putting into practice the accomplishments of the law of nature as 
expressed in the great American and French constitutional 
pronouncements. When in the twentieth century that achieve¬ 
ment was put in jeopardy, the law of nature resumed, as we shall 
see, its historic function as the champion of the rights of man. 


3. Natural Law as Based on Experience 

What was, and is, that law of nature which, throughout the ages, 
proved to be the principal bearer of the idea of the indefeasible 
rights of man? There is in the theories of the law of nature, from 
Greek philosophy until modern times, a firm core both of method 
and of substance which bears directly, though partly in a some- 

“ Studies in Law and Jurisprudence (1901), vol. II, p. 163. 
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what negative fashion, upon the issue before us. In particular, we 
cannot hope to understand adequately the law of nature unless 
we disabuse our minds of the idea that it has been exclusively, or 
predominantly, speculative, deductive and fanciful; that it has 
been divorced from experience; and that its exponents have 
attempted to engraft upon the living body politic the products of 
abstract a priori speculation. Nothing could be farther from the 
truth. 

From the very inception the theories of natural law were 
generalisations from actual experience. They were attempts to 
put in the form of general law the fact of a uniformity as ascer¬ 
tained by observation and study of evidence—although it was 
not always the kind of evidence that would satisfy the modern 
mind. Their authors endeavoured to form laws of conduct by 
reference to the nature of man. to his physical and mental con¬ 
stitution as they saw it, and to his station and purpose in the 
scheme of creation as they perceived it from the contemplation of 
the world around them. No doubt all this was speculation, but 
this is unavoidable whenever the human mind is at pains to forge 
a link of orderliness, cause and purpose between disconnected 
phenomena. Witness, for instance, the way in which Aristotle 
arrived at the conception of natural law. For him* it was 
synonymous with the legal experience of all or most peoples as 
contrasted with the law of one country. He distinguished 
between law which is in accordance with nature for the reason 
that it is recognised by all, and the peculiar law of individual 
peoples. The laws and customs followed by the generality of 
mankind must, in his view, be regarded as a manifestation of a 
common moral and mental constitution exhibiting a uniformity 
and regularity which nature .shows in other realms of existence. 

The Stoic conception—both Greek and Roman—of the law 
of nature was on the face of it more abstract. Actually, it was 
grounded on what the Stoics believed to be the fundamental fact 
of the common origin of man and of his common possession of 
and subjection to reason conceived as the central and ruling 
power of the world. In that sense human relations are governed 
by a law coeval with man, in its essence unalterable, anterior to 
the State, and of necessity incorporated in the law of any State 

* Tn addition to his conception of nature as implying a rational design in the 
universe, m'lnifested, though never fully realised, in the material world. 
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worthy of the name. In the Epicurean philosophy we find a con¬ 
ception of the law of nature which is almost utilitarian in 
character. Inasmuch as natural justice prescribes what is good 
for the greatest number, the law of nature was identified with the 
common good. Some of the imperialist jurists of the Middle Ages 
followed the same line of utilitarian reasoning when they taught 
that as God wills the happiness of those whom he has created, 
utility is the be.st standard of the right conduct as being in con¬ 
formity with the law of nature and the law of God. 

Cicero’s conception of natural law was, in the same sense, 
inductive: ‘ Universal con.scnt is the voice of nature.’ ’ ‘ In every 
matter the consent of nations is to be considered as the law of 
nature.’" His influence on later Roman jurists is undeniable in 
this matter as in others. For the jus naturale of the Roman 
jurists was not a mere abstraction. It was the right law, the law 
appropriate to the individual and .social nature of man, deduced 
not from a speculative void but from the general condition of 
mankind at large. The jus gentium, with a fair admixture of 
equity, was positive law. But it was often described as that part 
of natural law which had been accepted and acted upon by the 
civilised communities of the Mediterranean world. The actual 
difference between jus gentium and jus naturale was not consider¬ 
able. They often merged one into the other. The institution of 
slavery, which must be alien to any law of nature that is not an 
abuse of language (though Aristotle and others tried to justify it 
by reference to natural law), prevented any such identification. 
But jus gentium and jus naturale came sufficiently close together 
to act as a reminder that the notion of the law of nature was not 
pure speculation. 

The position was essentially the same in the Middle Ages and 
in the period which followed it. When the upholders of the law 
of nature propounded that it was established by the reason of the 
thing, they did not refer to the reason of the thing as conceived by 
their own speculation and their own individual opinion. Evidence 
of constant and immemorial usage was required—though opinions 
differed as to the kind of evidence needed. There is not much 


'‘Omnium consensus naturae vox cst’ (Tusc. i.XV.35). 

* ‘ Omni autem in re consensio omnium gentium lex naturae putanda est' (ibid.. 


i.XllI.30). 
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difference between founding the law of nature on the animal and 
social nature of man, as Grotius did, and basing it on social 
solidarity, as does Duguit. 

4. The Alleged Arbitrariness of Natural Law 

There is nothing inevitably arbitrary about the law of nature. On 
the contrary, it has been a constant challenge to arbitrariness in the 
name of what is in the long run universal—^because generally 
accepted—and commendable to reason and to the nature of man, 
including his sense of justice. Its es.sence is not, as some have 
thought, the opposition of the ideal law to the law as actually in 
operation. Actual law is often the full embodiment of natural 
law or it is an approximation to it (which is merely another way 
of saying that law is the realisation of the maximum of socially 
obtainable justice). It is only when the positive law of any given 
time and place departs from what reason, the sentiment of right 
and the general legal experience of mankind make to constitute 
the law of nature that the latter assumes the character of a 
challenge and a protest. In this sense the law of nature is both 
an expression of reality and a standard of fitness. This is the 
true meaning of the view of St. Thomas Aquinas, that God 
Himself is subject to the law of nature, or of the view of Grotius 
that natural law ‘ would have a degree of validity even if we 
should concede that which cannot be conceded without the 
utmost wickedness, that there is no God, or that the affairs of 
man are of no concern to Him 

The law of nature has incurred the charge of being fanciful and 
speculative. Undoubtedly, it is not capable of exact demonstra¬ 
tion in the same way as a clear rule of positive law (although we 
often find that a rule of positive law is less clear than at first 
appears and that it leaves room, or calls for, interpretation by 
reference to that indefinite law of nature). It is certainly less pre¬ 
cise and amenable to proof than laws in the domain of physics or 
mathematics. This is so for the reason that it applies to the more 
complicated sphere of human nature and the social relations of 

^ Proleg, 11. Elsewhere—in Book I, I, x, 5—^he says: ‘The law of nature, 
again, is unchangeable—even in the sense that it cannot be changed by 
God. Measureless as is the power of God, nevertheless it can be said that 
there are certain things over which His power does not extend.' And see 
British Year Book of International Law, 23 (1946), p. 53, n. 1, in fine, for 
the writer's references to the continuity of mediaeval thought on the subject. 
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man. Thus Locke was of the opinion that the natural constitu¬ 
tion of man—of man in the state of nature—was one of equal and 
peaceful individuals who submitted themselves to the rule of the 
State because of the inconvenience which would result from the 
fact that in the state of nature every person preserves the right of 
judgment in disputes with others.’* Hobbes, on the other hand, 
was of the view that the natural constitution of man was one of 
aggressive and vicious enmity towards others and that con¬ 
sequently any form of tyranny was preferable to the state of 
natural anarchy. But these differences do not affect the reality of 
the law of nature; they do not reduce it to a mere postulate or 
presumption. The social nature of man; the generic traits of his 
physical and mental constitution; his sentiment of justice and 
moral obligation; his instinct for individual and collective self- 
preservation; his de.sire for happiness; his sense of human dignity; 
his consciousness of man’s station and purpose in life—all these 
are not products of fancy but objective factors in the realm of 
existence. As such, they are productive of laws which may be 
flouted by arbitrariness, ignorance, or force, but which are in 
conformity with the more enduring reality of reason and the 
nature of man. The authors of the Declaration of Independence 
referred to its principles as expressive of self-evident truths. There 
is. in that confident application of the Euclidian principle of 
self-evident truths to the notion of natural rights of man. an asser¬ 
tion. which is far from being arbitrary, of a direct relation between 
natural rights and scientific laws." It was in that sense that 

An inconvenience not so great, however, as to justify submission to a 
tyrannical rule. This would mean *to think, that men are so foolish that 
they take care to avoid what mischief may be done them by pole-cats, or 
foxes, but are content, nay, think it safety, to be devoured by lions' (First 
Essay on Government, VII, 93). 

James Otis wrote in 1766 in the same sense (The Rights of British Colonies 
Asserted and Proved): ‘ Nor do the rights of British colonies rest on a 
charter from the Crown. . . . Old Magna Carta was not at the beginning 
of all things. ... A time may come when Parliament may declare every 
American charter void, but the natural, inherent, and inseparable rights of 
the colonists as men and as citizens would remain, and, whatever become 
of charters, can never be abolished till the general conflagration’. Hamilton 
used similar language: ’The sacred rights of mankind are not to be rum¬ 
maged for among old parchments or musty records. They are written, 
as with a sunbeam, in the whole volume of human nature, by the hand of 
Divinity itself, and can never be obscured by mortal power’ (as quoted 
by Lord Acton, History of Freedom and Other Essays (1907), p. 587). Judge 
Jerome Frank, who disapproves of the terminology of natural law, asserts 
that the term ’ natural law * is ‘ peculiarly afflicted with warring definitions ’, 
that it ‘has lent its protection to an unusually large number of vicious 



102 


Rights of Man and Law of Nations 


Jcfietson—pev\\aps Ihc most consistent and influeniial modc-f, 

fimnert o((k doctrine of natural righis-found tkk mm i„ 

^ • ot t.Nv nf nature. He did not consider natural rights 

Ihe mvesl ta o! n» 

as constituting primarily a morM cuiuu. ■ y 

nature of things In saying that ‘ the God who gave US Iiie gave 
as liberty at the same time he was not enunciating a doctrine 


of theology or ethics. He was giving expression to what he con¬ 
ceived to be an underlying objective reality—obscured and 
violated, for a time, by social institutions and positive law—but 
none the less a reality. This was essentially the meaning of the 
rousing slogan which he adopted as his family motto: ‘ Rebellion 
to tyrants is obedience to God ’—in the revolt against the injustice 
of laws and governments denying the inalienable rights of man 
there lies true submission to fundamental and more enduring facts 
of existence. 


The very conception of natural rights conceived as the means 
to the supreme end of enabling man to fulfil his duty follows from 
the realisation that, as a matter of scientific fact, man is distin¬ 
guished from other living beings by being a rational and moral 
person who must shape his life in accordance with moral and 
rational purposes.The question to what extent and in what 


causes \ and that ‘ the same cannot be said of the word “ justice ” ’ {Inter- 
pretations of Modern Legal Philosophies: Essays in Honor of Koscoc Pound 
(1947), p. 2.59, n. 332). But it is questionable whether the term ‘justice* 
is less elastic and less liable to be abused than the notion of natural law 
- -just as it is questionable whether the guiding tenets of utilitarianism are 
fundamentally different from the ideology of natural law which it opposed. 
Compare, for in.stance, John Stuart Mill’s Dissertations and Discussions, 
III, p. 243, and his Political Economy, V, XI, s. 2. In the former he 
suggests that the doctrine of natural law has exhausted what good influence 
it ever had. In the second he insists that ‘there is a circle around every 
individual human being which no government ought to be permitted to 
overstep ’. On the way in which the ‘ devil of natural law had most of 
the disciples of the Historical School in his grip, although they did not 
realise it ’ see Rumelin in The Jurisprudence of Interests (ed. by Magdalena 
Schoch (1948), p. 8). 

Works (Ford’s edition, 1892-1899), vol. I, p. 447. And see Malone, Jefferson 
the Virginian (1948), pp. 176, 177. There is perhaps no better and clearer 
affirmation of the positive character of natural law, thus conceived, than 
the famous passage in the Third Book of Cicero’s Republic: ‘. . . Neither 
the Senate nor the people can absolve us from our obligation to obey this 
law. . . . It will not lay down one rule at Rome and another at Athens, 
nor will it be one rule today and another tomorrow. But there will be one 
law, eternal and unchangeable, binding at all times, upon all peoples. . . . 
The man who will not obe}f it will abandon his better self, and, in denying 
the true nature of a man, will thereby suffer the severest of penalties, though 
he has escaped all the other consequences which men call punishments* 
(translation by Sabine and Smith). 

See Maritain, Le droit de Vhomme et la hi naturelle (1942), pp. 84, 85^ 
on the correlation of moral obligation and natural rights. 



The Function of the Law of Nature 103 

sense man’s inalienable rights are natural rights—rights grounded 
in nature—must remain a matter of emphasis. It may well be 
that nature is indifferent to his life, freedom, and happiness, that 
it favours the strong and assails the weak, and that freedom and 
happiness, far from being the gift and right of nature, are the 
product of conscious effort. But it is indisputable that man’s 
claim to recognition of inalienable rights is part of his moral 
constitution as a rational being endowed with conscience. To 
that extent they are manifestly part of nature. There is nothing 
fanciful in Kant’s affirmative comparison of the absolute reality 
of man’s sense of duty with the awful magnificence of the starry 
heavens above. Inasmuch as that .sense of duty cxprcs.ses itself 
in the recognition of the ab.solutc of value of man and in the 
prohibition of treating him otherwise than as an end in himself— 
and this is one of the central aspects of Kant’s cthic.s—it amounts 
to an affirmation, in a different sphere, of the natural rights of 
man. For these reasons it would be better if there were le.ss com¬ 
placency in comparing the fanciful law of nature, which—it is 
said—is a matter of bare and arbitrary assertion, with positive 
law said to be clear and undisputed. For positive law is not 
always clear and undisputed. If it were, the function of judges 
would be purely automatic. For a similar reason there is less 
substance than is generally a.ssumed in the assertion that natural 
law is incapable of proof. In the fields of philosophy, law and 
ethics, there arc few propositions, if any, which are capable of 
exact proof. 


5. The Law or Nature as a Lever of Progress and as 
AN Instrument of Reaction 

It is true —and here we approach the second and no less persistent 
source of criticism—that that law of nature has often acted in the 
opposite direction. Aristotle justified slavery as a natural institu¬ 
tion on the ground that some men are by nature free and capable 
of guiding their lives towards a rational end, while others are by 
nature slaves capable of just enough reason to comprehend it in 
others. The barbarians were by nature slaves. The slave has by 
nature no sense of freedom and no understanding of the higher 
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art of existence in political society. His purpose and destiny is to 
serve others. Only the Greeks had by nature the physical and 
mental qualities required for political existence. 

This appeal to the law of nature as a justification of legal and, 
subsequently, economic slavery is a frequent occurrence. In 1785 
we find the Rev. Joseph Townsend in his Dissertation on the P^H>r 
Laws'^ voicing the same view: ‘ It seems to be ihe law of nature 
that the poor should be to a certain degree improvident, that there 
may always be some to fulfil the most servile, the most sordid, and 
the most ignoble offices in the community. The stock of human 
happiness is thereby much increased/ He was not unmindful 
of the lot of the poor: ‘ As for the lowest poor ... the desire of 
obtaining bread will quietly dispose the mind to undergo the 
greatest hardships, and will sweeten the severest labours. The 
peasant with a sickle in his hand is happier than the prince upon 
his throne.’ 

The opposition to female suffrage—in fact the opposition 
to the removal of most of the degrading aspects of inequality 
of women—has often been supported by reference to the 
law of nature. That opposition included Rousseau for whom 

Politics. 1.1.5. He says: ‘Inferior kinds of men arc by nature slaves, and 
it is better for them, as for all inferiors, to be under the rule of a master. 
For that man is by nature a slave who can be, and therefore is, the property 
of someone else, and has suflTicient intelligence to understand, but not to 
reason. The lower animals, however, do not even understand; they merely 
obey their instincts. As a matter of fact, the use of slaves and of domestic 
animals does not differ much: from the physical labour of both are obtained 
the services necessary for life.’ Aristotle deplored the fact that there was 
no certain distinguishing mark to serve as an infallible index of the slave, 
although he thought that in general this might be observed in the cringing 
manner of the inferior. Equality, says Aristotle, can apply only to those 
equal by birth and power. ‘Equality is regarded and is just not for all, 
but for equals. Similarly inequality is regarded, and is so by nature as just, 
but not for all, but only for those who arc not equal* (ibid.. I1I.5.8). 
Neither was he at a loss to answer the embarrassing question as to the 
noblest families being made prisoners of war and sold as mves. His answer 
was: ‘Victory is always owing to some superior advantage: so that it 
seems that violence does not prevail without ability.' Nearly two thousand 
years later Sir Thomas Smith in The Commonwealth of England (published 
first as De Republica Anglorum (1567) and reprinted in 1589 under the 
English title), wrote in a similar vein: ‘ A bondman or a slave is as it were 
(saving life and humane reason) but the instrument of his Lord, as the 
axe, the sawe, the chessyll and gowge is of the charpenter.* Between the 
master and his slave ‘ there is no mutuall societie or portion, no law or 
pleading betweene thone and thother . .. there is no right, law nor common¬ 
wealth compact, but only the will of the Lord and segnior’ (cd. of 1906 by 
Alston, p. 20). ^ 

'Quoted in Sidney and Beatrice Webb, English Poor Law History, Part 11, 
vol. 1 (1929). p. 8. 
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the exercise of political power by man was a natural and 
inalienable right, the clearest emanation of the law of nature.'* 

At various periods upholders of economic stability appealed to 
natural law as the basis of the sanctity of contracts and property; 
the critics of the prohibition of usury found in it a useful argument. 
So did the opponents of State interference in the economic sphere. 
In 1604 a Committee of the House of Commons asserted that as 
merchandise was the principal trade of the country it was ‘ against 
the natural right and liberty of the subjects of England to restrain 
it into the hands of some few Adam Smith availed himself 
of it in advocating ‘ the obvious and simple system of natural 
liberty *.'* 

The reliance upon natural law on the part of vested interests 
inimical to the economic freedom of man was destined to prove 
a persistent feature of the nineteenth century. It was especially 
in the United States, in the second half of the nineteenth century, 
that the ideas of the law of nature and of natural rights were 
resorted to in an attempt to curb State interference with rights of 
private property and freedom of contract. The Fourteenth 
Amendment to the Constitution adopted in 1868 provided that 
‘ no State shall deprive any person of life, liberty, or property 
without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws The expression 
‘ due process of law ’ became henceforth the pivotal constitutional 

^*He argued strongly that the wife should have no religion except that of 
her husband. ‘Even if that religion is false, the docility with which wife 
and daughter submit to the order of nature effaces in the sight of God 
the sin of error. Being incapable of judging themselves, they ought to 
accept the decision of their fathers and their husbands like that of the 
Church ’: Emile, Livre V. In view of this it is perhaps not surprising to see 
Lecky, Democracy and Liberty, vol. II (1896), p. 453, condemning the appeal 
to natural law on both sides: ‘The inalienable right which, according to 
the school of Rousseau, every man possesses to a share of political power, 
and the irreversible law of nature which pronounces women to be dependents 
of men, and unlit for any share in the ruling power, are equally baseless.' 
” Quoted by Tawney, Religion and the Rise of Capitalism (1926), p. 179. 
Some of Bentham's criticism of the Declaration of Rights drawn by Siey^s 
is couched in similar language. The Declaration provided that * every citizen 
who is unable to provide for his own wants, has a right to assistance \ If 
this, Bentham said, is a right against individuals, then it overturns the idea 
of property. If it is a right against the community, then it is vague, and 
it may not be possible to satisfy it as in the case of scarcity. The Declara¬ 
tion, in Bentham's view, changed what is a duty of benevolence into an 
absolute right, which would give the indigent class a false and most dangerous 
idea. It would mean the destruction of gratitude on the part of the poor 
to their benefactors, and arm them against all owners of property. 

Burke, in Thoughts and Details on Scarcity (1795), spoke of the Maws of 
commerce' as Mhe laws of nature and consequently the laws of God': 
Works (ed. of 1852), vol. V, pp. 203, 204. 
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problem of the United States. The Amendment was passed 
largely for the protection of the Negro population. But the 
Supreme Court soon held that the safeguards of the Amendment 
extended only to such rights, and those were few, as Negroes 
enjoyed by virtue of their general citizenship of the United States, 
it did not protect them against State legislation in other spheres, 
including the civil liberties of the first eight amendments to the 
Bill of Rights ." While, thus, the main purpose of the Amendment 
suffered a restriction which defeated its apparent purpose, the 
Amendment became, by an unexpected turn of judicial interpre¬ 
tation. to a considerable extent an instrument for the protection of 
vested interests and economic stability against social legislation 
and economic change. At the end of the century the Supreme 
Court interpreted the concept ‘due process of law’ not as a 
restriction of a procedural character, but as a substantive limita¬ 
tion intended to .secure respect for the inalienable, natural rights 
—of which that of private property was foremost—and for the 
fundamental unwritten principles of the constitution and of 
government as determined by the inherent rights of the individual 
expounded in the Declaration of Independence. The ideas of 
natural law and natural rights were revived and endowed with 
fresh vigour for that purpose. By referenee to the natural rights 
of man courts in the United States often declared to be uncon¬ 
stitutional lcgi.slation for securing humane conditions of work, for 
protecting the employment of women and children, for safe¬ 
guarding the interests of consumers, and for controlling the powers 
of tru.sts and corporations. This, to be sure, was not the end of 
the development. At the beginning of the twentieth century the 
Supreme Court held in what is still the governing decision that 
the fourteenth amendment did not afford protection in all matters 
covered by the eight amendments to the Constitution, but, in 
effect, only when so required by what at any particular time con¬ 
stitutes ‘ civilised decency ’ and ‘ fundamental conceptions of 
justice ’—a version of ‘ natural law This has been interpreted, 
more recently, as meaning not only that the fourteenth amendment 

In the well-known Slaughter House Cases ((1873) 16 Wallace 36) the Supreme 
Court declined, out of respect for the sovereignty of the States, to apply 
the doctrine of natural rights to the protection of the interests of the 
Louisiana butchers threatened by a State monopoly. But the powerful 
dissenting Opinion of Mr. Justice Field, based on the inalienable right of 
man to property, was not without influence. 

Twining v. New Jersey (1908) 211 U.S. 78. 
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did not protect all the rights of the eight amendments, but that it 
could protect rights other than and additional to those safeguarded 
by these amendments—a most potent source of application of 
natural law.“* There is no compelling reason for assuming that 
the notion of natural law will be used, as in the past, for safe¬ 
guarding entrenched interests and for retarding the cause of 
human freedom. The indication.^ are to the contrary." But past 
history explains why natural rights have been regarded in some 
quarters in the United States with suspicion and bitternc.ss, and 
why writers affirming the supremacy of a higher law over the 
legislature have nevertheless spoken with impatience of the 
damno.sa haredita.s of natural rights.” 

It was not only in the economic sphere that natural law was 
found convenient as a fertile source of reasoning. In the Middle 
Ages it was relied upon by the supporters both of the Empire and 
of the Papacy—both sides claiming the right and the capacity to 
give a more correct interpretation of the law of nature. It was 
identified with the law of God; as such it was a weapon for 
establishing the supremacy of the Church. Catholic writers 
invoked it as supporting the view that the Scriptures cannot be 
taken literally, as claimed by the reformers, but must be inter¬ 
preted in the light of reason and of the law of nature. In general, 
it was grossly exploited for a variety of causes. Sir John 
Fortescue, in a learned and highly laboured argument in his 
De Natura Legis Natune, availed himself of it as a plea for the 
Lancastrian title to the Crown of England. It has been invoked 
by enemies of political freedom and champions of absolutism. 
\^ile Bossuet for that purpose derived all political authority 
from God, Filmer relied on natural law. Paternal authority was 
to him the only inalienable natural right; it was pre.servcd in 
every State with a monarchical form of government. ‘ There is ’, 
he said, ‘ a natural right of a supreme father over every multitude, 
although many at first do most unjustly obtain the exercise of 

Adamson v. California (1947) 332 U.S. 46. See below, p. 156. As Mr. 
Justice Frankfurter put it in Louisiana ex rel. Francis v. Resweher ((1947) 
67 Sup. Ct. 974): Mn an impressive body of decisions this Court has decided 
that the Due Process Clause of the Fourteenth Amendment expresses a 
demand for civilised standards which are not defined by the specifically 
enumerated guarantees of the Bill of Rights. They neither contain the 
particularities of the first eight amendments nor are they confined to 
them . . .* 

=“See below, pp. 157, 361. 

”Sec below, pp. 108, 109. 
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it .’" More recently, it has been invoked as justifying interfer¬ 
ence with personal liberty on eugenic grounds, for the reason that 
the unborn have their natural rights as much as the living. The 
theories of some of the most outspoken advocates of war and 
imperialism have been based on the idea of the law of nature. 
In justifying and extolling war as an institution Treitschke 
appealed ‘ to the laws of human thought and of human nature 
which ‘ forbid any alternative Much of Mahan’s doctrine 
was based on the same notions. To him the Monroe Doctrine 
was ‘a moral question, based upon considerations substantially 
just, one of natural right, of policy, not of legal right... it is the 
reflex, as against distant outsiders, of the instinctive impulse 
toward self-preservation, and as such repre.sents natural right— 
which is moral right—as opposed to legal In the same way 
in the eighteenth and nineteenth centuries natural law was 
invoked in support of an intransigent brand of laisser faire, 
and, through Darwinism, it was used as a justification of war and 
of exces.ses of competition alien and hostile to elementary con¬ 
ceptions of social justice. Supposed laws of cause and effect were 
elevated to the dignity of principles of ethics. 

The abuse of the idea of natural law in the defence 
of causes both paltry and iniquitous has caused many to 
reject it with impatience. This is perhaps the principal reason 
why a practical reformer like Jeremy Bentham, a great judge 
like Mr. Justice Holmes,” and a legal philosopher like Hans 

Pairiarcha: or. The Natural Power of Kings (1680), Chapter I, 10. 

“VDean Inge, Liberty and Natural Rights (a lecture, 1938), p. 33. For a 
denial, on eugenic grounds, of what many consider to be the natural right to 
marry, see Jethro Brown, The Underlying Principles of Modern Legislation 
(1912), pp. 262-271. On the natural rights of animals sec A Tract on the 
Rights of the Brute Creation, quoted in Annual Register, 1776, Misc. Essays, 
p. 176. 

Politics, vol. J, p. 65. 

Works. Armaments and Arbitration, I (1912), p. 82. 

* There is no mystic over-law to which even the United States must bow *: 

The Western Maid (1922) 257 U.S. 419, 432. See also the following passage 
from Holmes’s classical article: ‘For my own part, I often doubt whether 
it would not be a gain if every work of moral significance could be banished 
from the law altogether, and other words adopted which should convey legal 
ideas uncolored by anything outside the law’: Harvard Law Review, 10 
(1896-1897), p. 464. In general, Holmes’s attitude towards natural rights was 
influenced by the fact that, on the whole, he was disposed to favour what he 
considered to be the social interest in preference to individual rights. See 
Lowry, ‘Mr. Justice Holmes: The Community vs. The Individual*, in Cali¬ 
fornia Law Review, 36 (1948), pp. 390-404. For a different approach to the 
question see the Opinions of some of the Justices of the Supreme Court in the 
recent case of Adamson v. California (1947), 332 U.S. 46. In that case the 
Supreme Court, by a majority, declined to accede to the view that the Four- 
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Kelsen ”—all believers in social progress—^have treated the law of 
nature with little respect. However, the rejection of an actually 
or potentially beneficent notion for the reason that it may 
be and has been abused savours of a kind of realism which 
has often led mankind to defeat. It may be doubted whether, in 
our impatience with the ‘ damnosa hccreditas ' of natural rights, 
we really advance matters by asserting that the sovereign power is 

teenth Amendment incorporated all the original eight articles of the Bill of 
Rights and made it, as the result, the object of federal protection. (The Court 
held that although comment upon testimony in a federal court would 
violate the Fifth Amendment, such comment in a State court was not 
sufficiently violative of conceptions of decency in civilised society as to 
be prohibited by the Federal Constitution.) Apparently the Court, in the 
language of the dissenting Opinion of Mr. Justice Black, held that it was 
for the Court, and not for the rigid clauses of the Bill of Rights, to decide 
what constitutes * civilised decency' and ' fundamental liberty and justice \ 
In the words of Mr. Justice Frankfurter: ‘In the history of thought 
“ natural law " has a much longer and much better founded meaning and 
justification than such subjective selection of the first eight Amendments 
for incorporation in the Fourteenth.* For comment on this case see Coudert 
in American Bar Association Journal, 34 (1948), p. 19. 

• See Kelsen, Die philosophischen Grundlagen der Naturrechtslehre und des 
Reclitspositivismus (1928; Philosophische Vortriige, Kant-Gesellschafl No. 31), 
pp. 37-41. Professor Kelsen considers the typical function of the natural 
law school to have been the defence of established authority and institu¬ 
tions—-of established governments, of private property, of slavery, of 
marriage. But there is probably a distinct element of exaggeration in his 
suggestion that reliance on natural law for the purpose of challenging the 
established order was in the nature of an exception and that all authoritative 
adherents of the natural law doctrine belong to the conservative school. 
This, he suggests, is shown by the fact that the classical period of the 
natural law school coincided with that of the most arbitrary absolutism. 
Does not that fact support a view contrary to that advanced by Professor 
Kelsen? Nor is it easy to accept his suggestion, which is an ingenious 
one, that the alleged revolutionary character of the natural law doctrine 
was a deliberate invention of the historical school anxious to fasten upon 
their opponents that unpopular label. See also Jerome Frank in Interpreta¬ 
tions of Modern Legal Philosophies. Essays in Honor of Roscoc Pound 
(1947). p. 223, who advances the view that throughout its long history the 
notion of natural law ‘ has as often been the shield of arch-conservatism as 
the sword of radicalism*. And see the same author's Fate and Freedom 
(1945). Chapter XII. Dean Pound, in referring to the phrase that the natural 
rights of man became as tyrranical as the divine right of Kings, submits 
that of that saying American constitutional law gave * ample proof ’ in the 
last quarter of the nineteenth century: The Task of Law (1944), p. 28. 
On the other hand, a qualified American writer, while fully noting the 
dangers of abuse and of a tendency to conservatism, says: ‘ No one should 
fail to acknowledge the noble role that the theory of natural rights has 
played in the historic process of human liberation*: Morris R. Cohen, 
Law and the Social Order (1937), p. 155. See also, to the same effect, 
Chroust in Interpretations of Modern Legal Philosophies, op. cit. above, 
p. 80; Pollock, Essays in the Law (1900), p. 31. Pollock says: ‘Their variety 
[applications of the term “ law of nature *'] have tended to obscure the 
central idea which underlies them all, that of an ultimate principle of fitness 
with regard to the nature of man as a rational and social being, which is, 
or ought to be, the justification of every form of positive law.’ And 
see Vinogradoff, Collected Papers, vol. 11 (1928), p. 377, and Whitehead, 
Adventures of Ideas (1933), p. 22: ‘Great ideas often enter into reality with 
evil associates and with disgusting alliances.' 
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limited not by any higher law of the natural rights of man but by 
the nature of law itself and its inherent limitations. For mis is a 
circumlocution. There is no such thing as the nature of law as 
distinguished from the nature of man, to whom it is addressed and 
whose interests it serves. Moreover, it is not only the law of 
nature which has been exposed to the gross exploitation of special 
pleading. In every field of thought and ir every discipline, in¬ 
cluding that of logic, the same notions have supplied arguments 
for divergent and conflicting propositions. In the realm of ideas 
there is no formal tribunal to which appeal can be made against 
the ingenuity of partisanship.’" In a .sense the very misuse of 
the notion of natural rights has been a tribute to the vitality and 
inner worth of the law of nature. Witness the embarrassed 
abundance of argument by dint of which Aristotle attempted to 
prove that slavery was consistent with the law of nature—an 
argument invoked as self-evident, in defence of slavery, by some 
of the descendants of the fathers of the American revolution for 
whom the doctrine of the equality of man was a no less self- 
evident truth.” Above all, those impatient with the misu.se of the 

'"Bentham's irritation at the vagueness and inconclusiveness of the appeal 
to the abstract principles of the law of nature was most emphatic. Such 
appeal, he said, is ' but womanish scolding and childish altercation, which 
is sure to irritate and which never can persuade ,—I say that the legislature 
cannot do this -/ say it can. I say that to do this, exceeds the bounds of 
its authority --/ say, it does not. It is evident that a pair of disputants 
setting out in this manner may go on perplexing and irritating one another 
for everlasting, without the smallest chance of ever coming to an agreement. 

It is no more than announcing, and that in an obscure and at the same time, 
a peremptory and captious manner, their opposite persuasions, or rather 
affections, on a question of which neither of them sets himself to discuss 
the grounds’: A h'rasmvnt on Government: Works, vol. 1 (ed. by Bowring, 
184.1), n. 29. In comparison, Bentham thought, somewhat naively, that no 
disagreement is possible so long as the argument proceeds from the principle 
of utili'.y. 

’’ Abraham Lincoln castigated in a bitter passage that perversion of argument: 

‘ When we were the political slaves of King George, and wanted to be free, 
we called the maxim that “ all men arc created equal ” a self-evident truth; 
but now when we have grown fat, and have lost all dread of being slaves 
ourselves, we have become so greedy to be masters that we call the same 
maxim “a self-evident lie’” (Complete Works, vol. 1, p. 215). Yet, and 
this reveals the complexities of the problem, Lincoln set practical limits to 
what he considered the proclamation of the self-evident truth in the matter 
of equality. He said: ‘I think that the authors of that notable instrument 
[the Declaration of Independence] intended to include all men, but that 
they did not intend to declare all men equal in all respects. 'Ihcy did not 
mean to say that all were equal in color, size, intellect, moral development, 
or social capacity. They defined with tolerable distinctness in what respects 
they did consider all men created equal—equal in certain inalienable rights, 
among which arc life, liberty, and the pursuit of happiness. This they said 
and this they meant. They did not mean to assert the obvious untruth, 
that all men were then actually enjoying that equality, nor yet that they 
\v?re about to confer it upon them. In fact, they had no power to confer 
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notion of the law of nature fail to realise that this has not been 
the typical service which it has been called upon to perform. The 
typical, predominant and, in point of time, anterior use to which 
it has been put was that of the as.scrtion and defence of the 
imprescriptible rights of the liberty and the equality of man. 

6. Thk Law of Naturf as the Expression oi- Inalienable 
Rights of Man 

This fact reveals a further significant link in the chain of political 
and legal thought. The doctrine of the law of nature was, as we 
have seen, the bulwark and the lever of the idea of the natural 
rights of man. But it was the latter which, in a most substantial 
sense, called the doctrine of the law of nature into being. Legal 
and political theories are not, as a rule, leisurely .speculations of 
philosophers unrelated to human needs and aspirations; nor are 
they in the same category as the calm and detached generalisations 
through which the .scientist masters the phenomena of the physical 
world. They are pragmatic and teleological; they serve a pur¬ 
pose.” That purpose of the theory of the law of nature, to which 
it owed its origin to a large extent, its sustenance throughout the 
centuries, and its periodic revivification, has been the vindication 

such a boon. They meant simply to declare the right, so that the enforce¬ 
ment of it might follow as fast as circumstances should permit. They meant 
to set up a standard maxim for free society which should be familiar to all 
and revered by all—constantly looked to. constantly labored for, and even 
though never perfectly attained, constantly approximated; and thereby con¬ 
stantly spreading and deepening its influence and augmenting the happiness 
and value of life to all people, of all colors, everywhere.’ (As quoted by 
Holcombe, Human Rif»hts in the Modern World (1948), p. 27.) It is not 
surprising that when the American representative on the Human Rights 
Commission advocated in 1948 the adoption of a somewhat nominal 
Declaration which would not be legally binding, she quoted from Lincoln’s 
speech referred to above. (E/CN. 4/SR.48, p. 6.)‘ 

“ While doctrines of natural law have been invoked in defence of private 
property, they have also been adduced as a powerful argument against it. 
Witness, for example, the way in which Henry George explained the failure of 
ancient civilisations by reference to their denial, through private property 
in land of the most fundamental of all natural laws, namely, man’s freedom 
‘to use the earth as he breathes the air’: Progress and Poverty (1889), 
pp. 239, 264-266, 354-357. 

See Leslie Stephen, History of English Thought in the Eighteenth Century, 
vol. 11 (1902), p. 131, who points out that a political philosophy is usually 
‘ the offspring of a recent, or the symptom of an approaching, revolution 
Locke's Treatises were written, in the words of their author, in order ‘to 
establish the throne of our great restorer, our present King William; to 
make good his title, in the consent ot the people . . . and to justify to the 
world the people of England, whose love of their just and natural rights, 
with their resolution to preserve them, served the nation when it was on 
the very brink of slavery and ruin’: Works, vol. V (1802), p. 209. And 
see Perry, Puritanism and Democracy (1944), pp. 124, 127. 
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of the rights of man. Historically, the dortrine of natural law is 
rooted deep in the claims of freedom against the tyranny of the 
State and the injustice of its institutions. 

The doctrine of natural law thus called into being and 
periodically resuscitated by its parent, progeny and ally the 
rights of man—in due course fulfilled functions other than 
buttressing the claims of the indestructible human rights. But the 
original connexion never disappeared. The doctrine of the 
fundamental rights of the individual owed as much to the idea of 
natural law as the latter owed to the former. The interaction 
was constant and mutually beneficial. That drama in the realm 
of thought was re-enacted, under the impact of the same dynamic 
cause, at the beginning of the twentieth century during and after 
the First World War and in the course of the rise of totalitarianism 
in the decade preceding the Second World War. The renaissance 
of the law of nature at the beginning of the twentieth century was 
not yet another theory of the judicial function. It was the un¬ 
mistakable result of the urge to find a spiritual counterpart to the 
growing power of the modem State. In so far as that power 
increasingly assumed the menacing shape of unbridled sovereignly 
of the State in the international sphere, it became the promoter 
of international anarchy and threatened, through the spectre of 
modern war, both the rights of man and the heritage of his 
civilisation. The movement towards the revival of natural law 
after the First World War was a manifestation of the resulting 
wide-spread sense of danger. When in the following decade pagan 
absolutism as perfected in the German State threatened to engulf 
man, in countries oppo.sed to that ideology the tradition of the 
law of nature became once more a vital element in the affirmation 
of the sanctity of the individual and in the craving to find a basis 
of the law more enduring than the enforceable will of the 
sovereign. In so far as totalitarianism and its denial of funda¬ 
mental human freedoms drew their mystical inspiration from the 
philosophical revolt against reason—one of the most characteristic 
manifestations of the German National-Socialist and Italian 
Fascist doctrines—it was inevitable that the desire to vindicate 
human rights should, once more, ally itself with the rationalist 
foundations, truly laid by Locke, Newton and Jefferson, of the 
philosophy of natural law. Only so can we explain the fervour 
and intensity of the periodic resi^gence of the idea of natural law 
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in the twentieth century. Only so can we explain why, at the 
very time when the international recognition of human rights has 
become to a substantial extent part of positive law and when 
attempts are made, through an International Bill of Human Rights 
and otherwise, to make that recognition more ctfective, there is 
no inclination to jettison the appeal to the natural rights of man 
and to the law of nature conceived as the justification and the 
measure of all man-made law. 



CHAPTER 7 


THE LAW OF NATIONS AND THE 
INALIENABLE RIGHTS OF MAN 

1. International Law and the Law of Nature 
It has been shown in the preceding Chapter that the intimate 
relation between the law of nature and the notion of the inherent 
rights of man has not been a one-way movement of ideas, and 
that the doctrines of natural law owed as much, in their rise and 
in their growth, to the ideas of the inalienable rights of man as 
the latter owed to the former. We can trace the same mutuality 
of influence in the relations of international law and the law of 
nature. 

The modern law of nations as it came into being after the 
Reformation and as it was formulated by Grotius and his 
immediate predecessors, originated in the historic necessity of 
regulating the relations of the new sovereign States which arose 
on the ruins of the temporal unity of Christendom. But the 
manner, the speed and, to a high degree, the substance of the 
transformation of that historic nece.s.sity into a working body of 
rulas were determined to a large extent by the doctrine of the law 
of nature as modernised and secularised by Grotius. He availed 
himself of the law of nature, to which he gave fresh vitalitv and 
authority, as one of the foundations of modern international law. 
But much of the new vigour and dignity which he imparted to 
the law of nature came from the fact that it was made the basis 
for the so much needed law governing the relations of sovereign 
States. International law, by thus endowing the law of nature 
with a great historic function, gave it a new lease of life and a 
new significance. 

But here again, in a different sphere and to a different degree, 
there was repeated the phenomenon which we observed in the 
relation of the law of nature and the ideas of the rights of man. 
One of the factors which in the seventeenth and eighteenth 
centuries gave new vitality to the law of nature was the need for a 
law of nations. Subsequently, the law of nature gave as much as 
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it had received—and much more. In fact, it is difficult to 
exaggerate the part which the law of nature played in the creation 
and development of the law of nations. It did so not only eo 
nomine, but also through the constant influence of Roman law. 
the written reason, the ratio scripta. When, in 1758, Vattel was 
calling his treatise Le Droit des Gens, ou Principes de la Lot 
Naturelle, appliques a la conduite et aux affaires des Nations et 
des Soiiverains, he was giving expression to one of the salient 
features of modern international law. In this respect—the 
recourse to natural law—there was only a difference of emphasis 
between so-called naturali.sts, Grotians, and positivists. The rigid 
distinction between these three schools of thought was an after¬ 
thought of the positivist period in the twentieth century—a 
period which was but of short duration. With the Statute of the 
Permanent Court of International Justice, which declared 
‘general principles of law as recognised by civili.sed States — 
in some ways a modern version of the law of nature—to be one of 
the primary sources of international law, what was of the 
essence of the law of nature, namely, its conformity with the 
actual legal experience of mankind,' came once more into its own. 
It was elevated not to the dignity—for it had an abundance of that 
in its own right—but to the formal status of a source of the law 
of nations. We may now recall that the law of nature which 
thus acted through the ages as the principal vehicle of the 
development of international law owed much of its appeal, of its 
raison d’etre and of its very origin to its connexion with the 
affirmation of the rights of man. International law is thus 
indirectly under an obligation to the notion of inherent human 
rights. 

2. The Founders of International Law and the Natural 
Rights OF Man. Grotius 

The relation, as outlined above, between international law and 
fundamental human rights is more substantial than one of 
indebtedness. For international law has in this matter given more 
than it has taken. In the hrst instance, the founders of modern 
international law were instrumental, in various and often 
circuitous ways, in stressing the value and importance of the 

‘ See above, p. 100. 
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natural rights of man. The issue presented itself in a clear-cut 
form to Francisco de Vitoria, perhaps the greatest of the scholastic 
writers who preceded Grotius in the sixteenth century. In his 
work De Indus Noviter Inventis, composed in 1532, he pro¬ 
pounded the view that the primitive peoples of America were 
entitled to the protection of the rules of law and justice applicable 
to all the peoples of the world. Even after Christianity had been 
proposed to them with simple proof and they refused to accept it, 
this would not make it lawful to wage war upon them and to 
deprive them of their possessions. 

Grotius, it is true, appeared in one vital respect to have 
adopted an attitude inconsistent with the recognition of the inher¬ 
ent rights of man. For he seemed to deny the right of resistance— 
a right which, in the absence of effective protection by the society 
of States, is the supreme assertion of the inalienable rights of man. 
That right of resistance, he taught, although following from the 
natural right to ward off injury, is limited within the State in the 
interest of public peace and order. It would .seem that, to his 
mind, most evils were preferable to civil strife. He adduced some 
specious arguments based on the contention that by Hebraic and 
Roman law a person could sell himself irrevocably as a slave. But 
it would be misleading to judge the attitude of Grotius to the 
ideas of political freedom by his views on the right of resistance. 
This is .so not only because of the personal circumstances in 
which he found himself when writing De Jure Belli ac Pads. He 
was at that time in France—a fugitive from a temporary eruption 
of Calvinistic intolerance in Holland. He lived under the 
protection of Louis XIII, the powerful monarch to whom he 
dedicated his work. It is understandable, if not pardonable, that 
he made a point of denying to peoples the right to punish and 
coerce kings. But there is more to it than an explanation in terms 
of personal circumstance. For while Grotius denied the right of 
active rebellion, he was emphatic that there was no duty to carry 
out orders which were contrary to the law of nature or to the 
commandments of God.* Secondly, even with regard to active 
resistance, Grotius admitted of exceptions which to a large extent 
nullified his principal thesis, such as in the case of ‘ rulers who are 
responsible to the people, whether such power was conferred at 

* Dr Jure Belli ac Pads, Book 1, Ch. IV, i.3. And see the writer’s article en¬ 
titled ’ The Grotian Tradition in International Law *, in British Year Book of 
International Law, 23 (1946), pp. 43-46. 
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the beginning or under a later arrangement, as at Sparta ‘ If 
such rulers transgress against the laws and the state, not only can 
they be resisted by force, but in case of necessity, they can be 
punished with death.’ The passage is obscure; it is entitled ‘ that 
the right to make war may be conceded against him who has the 
chief authority among a free people If the passage means 
anything at all, it largely nullities his sweeping denial of the right 
of resistance. It would mean that that right is excluded only with 
regard to absolute monarchies in which the people surrendered 
unconditionally all their rights. 

Grotius also admits of other weighty exceptions to the 
principle of non-resistance. These include the wide and elastic 
case of resistance again.st extreme oppression; for this, he .says, 
is a ca.se of self-defence: ‘ I .should hardly dare indiscriminately 
to condemn either individuals, or a minority which at length 
availed itself of the last resource of necessity.’ ‘ Thirdly, wc must 
remember that on a wider view it is not the principle of non- 
resistance, explained to some extent by the personal circumstances 
of the great jurist and attenuated by the elastic exceptions, which 
is the proper measure of his attitude. That measure is the fact 
that the human being is the centre of the Grotian system both in 
the internal and in the international sphere. He identifies the 
law of nature with the nature of man conceived both in abstract 
i.solation and as a social being. ‘ For the very nature of man, 
which even if we had no lack of anything would lead us into the 
mutual relations of .society, is the mother of the law of nature.’ ^ 
And it will be noted that one of the main features of his teaching 
is the insistence that the standards of justice applicable to 
individuals are valid in relation to States.’ These, he maintains, 
in relation to mankind at large occupy the position which 
individuals occupy within the State.” Finally, in assessing the 
place of Grotius in the matter of the fundamental rights of man 
we must not forget that it is from him that originates the idea of 
international humanitarian intervention for the protection of 

*Ibid., Book 1, Ch. IV, viii. 

*Jus belli dari posse in principem populi liheri. Book I, Ch. TV, viii.4. 

" Book 1, Ch. IV, V11.4 

* Proleg., 16. 

’ Ibid., 21. 

* Populi respectu totius generis humani privatorum locum obtinent {Mare 
liberum, Ch. V). 
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those rights. He claimed for rulers the right to demand punishment 
• not only on account of injuries committed against themselves or 
their subjects, but also on account of injuries which do not directly 
affect them but excessively violate the law of nature or of nations 
in regard to any persons whatsoever And he lays it down 
elsewhere that when a tyrant practises against his subjects 
atrocities which no just man can approve, ‘ the exercise of the 
right vested in human society is not precluded \It was this 
conception of the law of nature, with man and his welfare 
occupying the centre of the system—a direct link with the 
Thomist view of natural law—which passed from Grotius to 
Locke and, through him, to the wide scene of the revolutionary 
declarations of 1776 and 1789. 

3. The Same. Vattel. Wolff. Pufendorf 

Vattel, second only to Grotius in authority and influence, went 
beyond the founder of modem international law in defendmg the 
fundamental rights of man. He insisted that obedience ought not 
to be absolute or blind, and that no agreement can bind or even 
authorise subjects to violate the natural law. It is convenient to 
quote his words in full ": 

‘ It is taken for granted that every citizen impliedly agrees to 
this diminution of his rights, because without it society could not 
exist. But when it is a case of clear and glaring wrongs, when a 
prince for no apparent reason attempLs to take away our life, or 
deprive us of things without which life would be miserable, who 
will question the right to resist him? The care of our existence 
is not only a matter of natural right but of natural obligation as 
well; no man may give it up entirely and absolutely; and even 
though he could give it up, is it to be thought that he has done 
so by the compact of civil society when he entered into it for the 
sole purpose of obtaining greater security for his personal safety? 

The welfare of society does not indeed demand such a sacrifice. 

As Barbeyrac has well said in his notes on Grotius, “ if it is in 
the interest of the public that those who obey should put up with 
some inconveniences, it is none the less for the public interest that 
those in authority should fear to test their patience too severely 

» De Jure Belli ac Pads, Book II, Ch. XX, xl.l. 

‘“Book II, Ch. XXV, viii.2. 

" Book I, Ch. IV, § 54 (as translated by Fenwick in the Carnegie Endowment 
edition of 1916). 
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Neither is Vattel’s insistence on the freedom of philosophical 
discussion without interest; '* nor his distinction between ordinary 
laws and the fundamental laws of the constitution which, he says, 
even the nation as a whole ought not to change lightly; ” nor his 
denial that the Prince can change, or be absolved from obedience 
to, fundamental laws even if he is generally invested with legisla¬ 
tive power." The person of the Prince is sacred and inviolable, 
but only for so long as he does not transgress the fundamental 
law: ‘ The moment he attacks the Constitution of the State the 
Prince breaks the contract which bound the people to him; and 
the people become free by the act of the sovereign and henceforth 
they regard him as an usurper seeking to oppress them.’ In 
elaborating this right of resistance Vattel uses language sub¬ 
stantially reminiscent of that of Locke. He goes considerably 
beyond Grotius in admitting the right of resistance regardless of 
whether the Prince is an absolute ruler or not, for even if the 
people have surrendered their rights without expre.ss reservation, 
there is always the implied reservation of the supreme right of 
resistance. Moreover, he says, when the ruler gives his subjects a 
lawful cause for resisting him, any foreign power may rightfully 
assist the oppressed people." Here, once more, we have the 
recognition—especially significant in the case of Vattel, whose 
respect for the sovereignty of States otherwise knows few limits— 
of the right of international intervention to safeguard the funda¬ 
mental rights of the individual. It is not surprising that Vattel 
became a popular source of quotation by the theorists of the 
American Revolution. 

The contribution of the writers on international law to the 
stock of ideas on the rights of man came also by way of elaboration 
of the doctrine of equality of States. The analogy of the equality 
of individuals proved a fertile source of argument, and there was 
no hesitation in relying on it on a liberal scale. ‘ Just as the 
tallest man ’, says Wolff, ‘ is no more a man than the dwarf, so 
also a nation, however small, is no less a nation than the greatest 
nation. Therefore, since the moral equality of men has no 
relation to the size of their bodies, the moral equality of nations 

’’Book 1, Ch. XI. § 114. 

Book I, Ch. Ill, § 35. 

“Book 1, Ch. IV, §§46, 47. 

“ Book 1, Ch. IV, § 51. 

“ Book II. Ch. IV. § 56. 
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also has no relation to the number of men of which they are 
composed.’ ” And it was not without an eye on the question of 
equality of States that Pufendorf wrote his well-known chapter 
on the natural equality of men.'" However, Pufendorf’s more 
direct contribution lay in his affirmation of the subjection of the 
legislator to the higher law of human nature and of reason.” 

Was it a mere coincidence that the three greatest figures in 
the literature of international law in the seventeenth and 
eighteenth centuries were the three principal writers who 
exercised a powerful influence upon the growth and acceptance 
of the ideology of the inalienable rights of man? One explanation, 
as already suggested, is that the law of nature, which was one of 
the starting points of that ideology, itself acquired fresh vigour by 
having become the basis of the system of international law. By 
dint of that renewed vitality, purged by Grotius and others of its 
clericalism, it was enabled to continue with increased power its 
age-old function of supplying the foundation and the stimulus for 
transforming, at the end of the eighteenth century, the idea of 
natural rights into a dynamic political principle. Another 
explanation is that the law of nations, in itself conceivable only 
as being above the legal order of sovereign States—in the same 
way as the higher law of nature is superior to them—is not only a 
law governing their mutual relations but is also, upon final 
analysis, the universal law of humanity in which the individual 
human being as the ultimate unit of all law rises sovereign over 
the limited province of the State. 

4. Thi: Doctrink of Humanitarian Inturvention. 

The Fundamental Rights of Aliens and Nationals 

International law has contributed in a more direct way to the 
maintenance of the rights of man and the protection of his welfare 
by the significant, though hesitating and infrequent, practice of 
humanitarian intervention such as that on behalf of the Greek 
people in 1827 and, subsequently, of the oppressed Armenians— 
and Christians generally—in Turkey; by the practice, which 
began in the middle of the seventeenth century, of safeguarding 
through treaties the right of religious freedom; by the long series 

Jus gentium methodo scientifica pertractatum (1764), Proleg. § 16. 

De Jure Natural et Gentium (1688), Book III, Ch. 2. 

Ibid.. Book VIII, Ch. 1, §§ 2, 6. 
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of treaties of a humanitarian character ranging from slavery 
conventions to the imposing structure of conventions concluded 
under the aegis of the International Labour Organisation; by the 
Minorities Treaties entered into after the First World War; and 
by the systems of mandates and trusteeship set up, respectively, 
after the two World Wars. In fact, we can trace two strains in 
modern international law. One has been concerned with the 
relations between Slates as such: with the law of treaties, with 
the jurisdictional immunities of diplomatic representatives and of 
foreign States generally, with acquisition of territory, and with 
the rules governing the conduct of war. The other has used 
international law for promoting and protecting, through inter¬ 
national co-operation and international institutions, the interests 
and welfare of the individual. The great and increasing volume 
of what is conveniently described as international legislation has 
been largely devoted to that latter aspect. Those developments 
have been traced in some detail in Part 1 of this book. 

Although international law docs not at present recognise, 
apart from treaty, any fundamental rights of the individual 
protected by international society as against the State of which he 
is a national, it does acknowledge some of the principal funda¬ 
mental rights of the individual in one particular sphere, namely, in 
respect of aliens. These are entitled to treatment conforming to 
a minimum standard of civilisation regardless of how the State 
where they reside treats its own nationals. That minimum 
standard of civilisation comprises, in particular, the right of 
personal liberty and, generally, the right to equality before the 
law. International tribunals have repeatedly declared it to be 
a rule of international law. The result, which is somewhat 
paradoxical, is that the individual in his capacity as an alien 
enjoys a larger measure of protection by international law than 
in his character as the citizen of his own State. In current theory 
and terminology these arc not the rights of the alien; they are the 
rights of his State to insist that its nationals should be treated in 
accordance with certain principles. But this is not necessarily an 
accurate generalisation of the procedural incapacity of individuals 
in existing international law—^an incapacity which has already 
been lifted in many spheres. Moreover, under the practice of 
the systems of protection of minorities and, even more so, of 
mandatory government, the procedural capacity of the individual 
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received incipient recognition by the admission of petitions which, 
while conferring no legal locus standi upon the individual, set 
in motion the appropriate international procedure. Under the 
trustee.ship system these developments have received added 
emphasis.”" International practice has recognised a measure of 
direct access of individuals to international tribunals, as well as 
their capacity to acquire rights directly under treaties. “ 

Finally, the fundamental rights of the individual have been 
recognised—directly and indirectly—as part of international law 
in two basic international instruments: directly, in the repeated 
clauses of the Charter of the United Nations relating to human 
rights and fundamental freedoms””; indirectly, in the provisions 
of the Charters of the International Military Tribunals of 
Nuremberg and the Far East relating to crimes against humanity." 


5. The Interaction of International Law, the Law of 
Nature and the Doctrine of Natural Rights 

This, then, is the past contribution of the law of nations to the 
idea and the actual protection of the rights of man. It has 
exprc.ssed itself in the work and in the influence of the leading 
publicists, in the practice of safeguarding the rights of man 
through humanitarian intervention and through a variety of 
treaties, and in a measure of recognition of the rights of aliens and 
of the individual generally. In order to realise fully the significance, 
past and future, of the contribution of international law in that 
.sphere we must have before our mind’s eye the intricate picture, 
which it has been attempted to sketch in this Chapter, of the 
inward relation and mutual influence of the law of nature, the 
law of nations and the rights of man. We have seen how the 
notion of the rights of man derived its strength and sustenance 
from the law of nature. We have ascertained how the law of 
nature owed much of its vitality and growth to its association 
with the notion of the rights of man. We have followed the part 
which the law of nature played in the creation of modem inter¬ 
national law and the accession of strength which it in turn received 

” See below, pp. 242-244. 

** See above, pp. 29, 30, 49, 50. 

"See above, pp. 33-35, and below, pp. 145-154. 

*’ See above, pp. 35-38. 
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from the law of nations. We have traced the benefits which 
international law obtained—indirectly, through the law of nature 
—^from the notion of the rights of man, and what it has contributed 
to it. Each of the three has been in relation to the two others 
the recipient and the benefactor, the master and the tool, the 
originator and the product. 

This picture of the most intimate connexion between the rights 
of man, the law of nature and the law of nations may appear to 
some to be dialectical to the point of ingenuity. Nevertheless, it 
is this picture which probably represents a true account of the 
history of political and legal thought on this central issue. More¬ 
over. it is believed to be expressive of a deeper unity. In the 
theories of the law of nature the starting point and the irreducible 
element has been the individual human being. The law of 
nations, and, we may say, the law of nature, by denying, as they 
needs must do, the absolute sovereignty of States, give their 
imprimatur to the indestructible sovereignty of man. It is 
probably the natural law of humanity to develop its capacities to 
all attainable perfection. This is also an essential part of man’s 
moral duty. That duty man has a natural right to fullil—through 
freedom. Inasmuch as freedom means the fullest development 
of the possibilities of human personality it is not a means of the 
highest order, but an end in itself. The State is to ensure that 
freedom. The law of nations, conceived in the fulness of its 
proper function, exists for the double purpose of accomplishing 
that object by making man’s freedom secure from the State and 
by rendering the State secure from external danger. It is not 
enough to say that the law of the State is circumscribed by its 
purpose and by the external nature of its power. Democracy, 
although an essential condition of freedom, is not an absolute 
safeguard of it. That safeguard mu.st lie outside and above 
the State. 


6. The International Order and the Inalienable 
Rights of Man 

In that .scheme of things the sovereign national State, whether or 
not it be the permanent form of the political organisation of man. 
is not an end unto itself but the trustee of the welfare and of the 
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final purpose of man. In that scheme of things it is for inter¬ 
national society to ensure the fulfilment of that trust through a 
fundamental enactment—an International Bill of the Rights ol 
Man—conceived not as a declaration of principles but as part of 
positive law. i.e.. as part of the constitutional law both of States 
and of the society of States at large. In relation to the national 
declarations of rights, a true International Bill of the Rights of 
Man would constitute an advance commensurate with that which 
the Declarations of 1776 and 1789 marked upon the law ol 
the eighteenth century. These Declarations drew upon them¬ 
selves a volume of criticism hardly surpas.sed in passionate 
condemnation and in the ingenuity of its dialectics. Yet 
in retrospect the strictures of Burke," of Bentham" and of 

Burke, who described the Declaration of 1789 as a ‘ digest of anarchy \ was 
more temperate in his criticism than Bentham. He did not deny ‘ the real 
rights of man he did not even deny that they can be discerned. But he 
challenged the wisdom of defining them: * If civil society be made for the 
advantage of man, all the advantages for which it is made become his 
right {Rcflt'crions on the French Revolution (Dent’s ed., 1910), p. 56). 
Previously, although he had attacked the theorists of the French Declaration, 
he invoked, in his great speech on the American rebellion, ‘ the natural 
n'lfhts of mankind’. These, he said, ‘are indeed sacred things, and if any 
public measure is proved mischievously to affect them, the objection ought 
to be fatal to that measure, even if no charter at all could be set against it. 
Only a sovereign reason, paramount to all forms of legislation and adminis¬ 
tration, should dictate This language is not far removed from that of 
rhe French Revolution. 

“In 1795 Bentham collected his critical observations on the subject in some 
essays entitled * Anarchical Fallacies: being an examination of the Declara¬ 
tions of Rights issued during the French RevolutionWorks (Bowring’s 
edition, 1843), II, pp. 491 ff.). One line of Bentham's criticism was that 
if the purpose of the Declaration was to limit the power of the representative 
bodies elected by the people, that object was not possible of achievement. 
For the legislature was elected by the j^ople, and the people could not bind 
itself--a view set forth by Hamilton in his opposition to the Bill of Rights (The 
Federalist, No. 84). Bentham's main argument (lucidly summarised by Halevy. 
The Growth of Philosophic Radicalism (English translation, 1928), pp. 175 
et seq.) was that the Declaration amounted to saying that ‘ every law, or 
other order, divesting a man of the enjoyment of life or liberty is void 
and that consequently all penal laws are void, '['here was no law which, 
in his view, could not be met by the unanswerable argument that it had 
abrogated the Declaration of Rights. Some of Bentham’s criticism is due 
to an ultra-positivist view of the law of the clear Austinian brand: ‘ Right 
is the child of law; from real laws come real rights, but from imaginary 
law, from laws of nature, come imaginary rights, a bastard brood of mon¬ 
sters. . . . Natural rights is simple nonsense; natural and imprescriptible 
rights (an American phrase), rhetorical nonsense, nonsense upon stilts.’ 
Elsewhere he says: ‘ Unbounded resistance to oppression; that is, unbounded 
exercise of the faculty of guarding himself against whatever unpleasant 
circumstance may present itself to his imagination or his passions under 
that name. Nature, say some of the interpreters of the pretended law of 
nature—nature gave to each man a right to everything; which is, in effect, 
but another way of saying—nature has given no such right to anybody; 
for in regard to most rights, it is as true that what is every man’s 
right is no man's right, as that what is every man’s business is no 
man’s business.* (Anarchical Fallacies, f}p. cit., vol. II, p. 502.) Much of 
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von Gentz ”—as well as of modern critics such as Ritchie **— 
appear petty and petulant. The cautious faith of Jefferson ” and 
of Sir James Mackintosh"" stands out in comparison as a more 

Bentham's opposition is explained by the sincere apprehension of the prac¬ 
tical reformer lest mere talk about natural rights be regarded by some as a 
suflicient substitute for legislation. Moreover, although J. S. Mill referred, 
somewhat sweepingly, to Bentham's system as dealing almost entirely with 
the business relations of life, the following statement of Bentham's is 
significant: * The happiness of the worst man of the species is as much 
an integrant of the whole ma.ss of human happiness as is that of the best 
man.’ In fact, notwithstanding the vigour with which Bcntham rejected the 
idea of the law of nature, his statement of the utilitarian principle may be 
regarded, without undue ingenuity, as a variant of the doctrine of natural law. 
Similarly, the cogency of his formal criticism of the French Declaration is 
somewhat impaired by the suggestion of an alternative put forward by his 
disciple Dumont; ‘ Instead of a Declaration of the Rights of Man there should 
have been prefixed to the constitution a few social maxims, founded upon 
general utility, and pointing out precisely the “ object of society, and the duties 
of government”. These maxims would never have pretended to the honour 
of forming the credo of a political religion.’ {Groenveli Letters, p. 228.) The 
difference between ‘ a few social maxims' prefixed to the Constitution and 
a Declaration of Rights preceding the Constitution is one of form. A certain 
measure of inconsistency in this respect is also common to some modern 
critics of natural rights. Thus an emphatic opponent of individualism 
spoke of the duties of the State to prevent unemployment as constituting, 
in a specific sense, a right to work: see Jethro Brown, The Underlying 
Principles of Modern Legislation (1912), p. 285. 

Ueher die Deklaration der Rcchte (1792), republished in Friedrich von Gentz, 
Ausgewdhlte Schrijren (1837). Hut it is indkulivc of the temper of the 
period that Gentz fully accepted the doctrine of nuturul rights and the 
theory of the sociul contract. He says: * That man. when he enters the 
world, brings with him rights of wliich nothing but his own free W'ill 
may deprive him even to the smallest extent of this nowadays no 
person doubts who has devoted some passing thought to man conceived 
as a moral entity and properly de.scribcd as a human being ’ (p. 64). But 
after describing the Declaration as ‘one of the most important documents 
in the history of this century ’, he subjected it to destructive criticism on the 
lines of Burke and Bcntham. His conclusion was that ‘ the system of the 
French rights of man combines all errors which can possibly underlie a 
constitution, in particular a systematic constitution. It is inaccurate in itself; 
it is inapplicable; it is destructive of its own purposes. Even the greatest 
admirer of the highest good of humanity, even the warmest friend of the 
people, can hardly suppress a smile on beholding the caricature drawn up 
by the French legislature under the title of rights of man ’. (/hid., p. 108 ) 
-^Natural Rights (1894). See also Jethro Brown, ttp. cit., pp. 235-297. 

“®ln a letter to Madison written in 1789 he said: ‘ I'he declaration of rights 
is like all other human blessings, alloyed with some inconveniences, and 
not accomplishing fully its object. But the good, in this instance, vastly 
over-weighs the evil.’ In another letter to Madison, written in the same 
year, he said: ‘Experience proves the inefficacy of a bill of rights! True. 
But though it is not absolutely efficacious under all circumstances, it is 
of great potency always, and rarely inefficacious. . . . There is a remark¬ 
able difference between the character of the inconveniences which attend 
a declaration of rights, and those which attend the want of it. The incon¬ 
veniences of the declaration are that it may cramp government in its useful 
exertions. But the evil of it is short-lived, moderate and reparable. The 
inconveniences of the want of a declaration arc permanent, afflicting, and 
irreparable.’ (Democracy, by Jefferson, selected by Padover, 1939, pp. 76, 77.) 
Vindicia GaUictv (1791)^ Section IV. For a sound assessment of the value 
of the Declaration of Rights see Dicey, Law and Public Opinion in England 
during the Nineteenth Century (1905), p. 171. See also Laski, Liberty in the 
Modern State (1930) p. 52; Gooch, in The Evolution of H'orld-Peace (2nd 
cd. by Marvin, 1933). pp. 98-104. 
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accurate expression of the enduring strivings and accomplishnients 
of humanity and justifies Lord Acton’s judgment that the single 
confused puge of the Declaration of 1789 outweighs libraries and 
is stronger than all the armies of Napoleon. At the same time, 
the lesson of the century and a half which have followed these 
Declarations shows that the rights of man are beset by mortal 
dangers and must largely remain in the realm of theory unless 
they arc made secure in the firm anchorage of the international 
legal order. Only so can wc resolve the contradiction, which has 
always been a favourite theme of the opponents of declarations 
of rights of man, between the supremacy of the law within the 
State and the notion of fundamental human rights. 

Any such consummation, in which the rights of man will form 
part of the positive law of the society of States, will not mean 
that the law of nature has played its part in the matter and must 
henceforth be consigned to the province of historical research. 
The law of nature must supply, as it has done in the past, much 
of the spiritual basis and much of the political inspiration of that 
elevation of the rights of man to a legal plane superior to the will 
of sovereign States. Nothing short of that spiritual basis will be 
of sufficient authority to lend permanent support to an innovation 
so significant and so far-reaching. The view that the rights of 
man are grounded in positive law only is mischievous not only 
when related to the positive law of the State; it is equally objection¬ 
able in relation to the positive law of international society. The 
law of nature is in no sen.se a substitute for positive law; it cannot 
by itself supply the solution of the problem of the rights of man. 
Whenever that happens the doctrine of natural rights degenerates 
into a doctrine of vested rights. Whenever the law of nature is 
treated as an alternative to changes in existing law it ceases, on 
balance, to be a beneficent force and becomes a check upon 
progress. If the enthronement of the rights of man is to become 
a reality, then they must become part of the positive law of 
nations suitably guaranteed and enforced. That consummation 
cannot be achieved—it is liable to be retarded—by solemn 
incantations in the form of declarations of principle.*' 


See below, pp. 394-428, on the Universal Declaration of Human Rights 
adopted in 1948 by the General Assembly of the United Nations. 



CHAPTER 8 

THE ENGLISH SOURCES OF THE DOCTRINE 
OF FUNDAMENTAL RIGHTS 

Great Britain has remained outside the orbit of the general trend 
to safeguard the basic rights of the individual in a comprehensive 
fundamental enactment covering the totality of civil liberties. 
This is not for the reason that Great Britain does not possess a 
written constitution. For much of her constitutional law in the 
sphere of human rights has in fact been reduced to written form. 
The reason is that Great Britain is a country with a flexible as 
distinguished from a rigid constitution. The provisions of the 
Habeas Corpus Act, or of the Bill of Rights of 1689 or, indeed, 
any other part of statutory or common law relating to the 
liberties of the subject can be changed overnight by the ordinary 
process of legislation, i.e., by a simple majority of both Houses 
of Parliament assented to by the King. It is also true that, with 
weighty exceptions, the doctrine of natural rights—a potent 
source of constitutional enactments bearing upon human freedom 
—found no favour with English political and legal thinkers 
throughout the nineteenth century. However, this is only one 
half of the story. For it is not the formal structure of the English 
constitution, nor the impatient refutations of the Declarations of 
Rights by Burke and Bentham, nor the negative and complacent 
attitude of the analytical school which, in this matter, have 
become the common heritage of the world. The latter has been 
the result of the long list of Engli.sh constitutional charters of 
liberty; the works of Milton, of Sidney, of Halifax, and, 
above all, of Locke; of the doctrines of the Puritans and of the 
Cromwellian revolution; and of the veneration of fundamental 
rights of freedom by great lawyers from Bracton through Coke to 
Blaekstone, whose chapter on the ‘ Absolute Rights of the 
Individual although lending itself to conflicting interpretations,’ 
was not inferior in its beneficent influence to the impressive 
solemnity of the language in which he extolled them. 

'See below, pp. 136, 137. 
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The English contribution to political thought and practice 
in this sphere may best be gauged by its influence on the 
successive constitutions of American States prior to the Bill 
of Rights. These pronouncements—and they were the 
principal source of the French Declarations' and, with them, of 
the constitutional practice of most States -owe their origin in 
varying degrees of importance to a variety of causes and influences 
of which the English sources were the most prominent and most 
easily discernible. There was, first, the English constitutional 
practice of safeguarding the rights of the subject by way of 
statutory enactment, beginning with Magna Carta and its 
successive confirmations, continuing through the Habeas Corpus 
Act and the Petition of Right, and ending with the Bill of Rights 
and the Act of Settlement—a practice which, contrary to the 
current view, was not altogether alien to English political 
doctrine.’ The second was the influence of the English political 
and legal doctrines of freedom and toleration, especially those of 
the Puritan revolution and of the writings of Milton, Sidney, 
Locke and Blackstone.' In the period immediately preceding the 
American revolution, at a time of the ascendancy of a corrupt 
Parliament guided by a venal Government and a self-willed 
monarch, the people of England successfully asserted, in effect 
against Parliament itself, the essence of their traditional rights 
and freedoms and gave a powerful stimulus to American 

“ Of this Condorcet’s writings bear convincing testimony. In his work On the 
Influence of the American Revolution in Europe, published in 1786, he set 
out a list of the rights of man which included the security of the person, the 
security and free enjoyment of property, and participation, directly or 
through representatives, in legislation. In his * Instruction by the Provinces 
to their Representatives at the States General of 1789' the list was enlarged 
to include the right to be tried by judges appointed according to law, and 
to control of taxes and expenditure. The Bill of Rights of Virginia of 1776 
was referred to by Lafayette in his speech to the (Constituent Assembly of 
branee: Memoires et Correspondance de Lafayette (1838), vol. 11, p. 305 (cited 
from Vinogradoff, Collected Papers, vol. II (1928), p. 375). 

Thus Cromwell gave lucid expression to the idea of a fundamental organic 
law: ‘In every Government there must be Somewhat Fundamental, Some¬ 
what like a Magna Charta, which should be standing, be unalterable. . . . 
That Parliaments should not make themselves perpetual is a Fundamental. 

Of what assurance is d Law to prevent so great an evil, if it lie in the same 
Legislature to unlaw it again?’ (Carlyle, Oliver CromwelVs Letters and 
Speeches, Part VHl, Speech III). See also John Wildman, Truths Triumph 
(1647), p. 11: ‘1 believe that the freedoms of this Nation will never be 
secure, untill the extent of the power and trust of the people's reservations to 
themselves be clearly declared.* 

* See below, pp. 136, 137. 
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resistance and to the American doctrines of the higher law.' The 
Bill of Rights Society, the repeated elections of Wilkes, the 
triumphant vindication of the right of petition—these were 
portents and events watched and applauded on the other side of 
the ocean." The third powerful influence in bringing about the 
American Declarations of Rights lay in the precedents of the 
early history of the American colonics, with their own Puritan 
tradition of toleration and the first political compacts which they 
set up as the basis of their political life. The fourth was the influ¬ 
ence of continental thought in the domain of political theory, in 
particular of Montesquieu. The fifth was the desire of the authors 
of the American Bill of Rights to safeguard freedom not only 
against the encroachments of the Executive but also against the 
tyranny of the Legislature anJ its majorities. Finally, at the time 
of the rise of American independence the doctrine of natural 
rights was, as it had always been, the handmaid of political 

■' There is in the * DecUirjtions and Resolves of the First C .onlincnlal Congress ’ 
of 1774 an interesting mixture of these two elements. In that document the 
inhabitants of the English colonies in North America asserted their various 
rights by reference to ‘ the immutable laws of nature, the principles of the 
English constitution, and the several charters or compacts': Dociinunix 
Illustrative of the I'ormatUm ttf the UnUnt of the American Stares (selected by 
Col. iansill, 1927, (M) Congress, Ist Session, Hinise Document No. 39SJ. 
And see John Adams’ insistence at that time that the colonics should ‘ recur 
to the law of nature, as well as to the British constitution, and our American 
charters and grants’: Works of John Adams, 10 vo!s. (1850-1S56), vol X, 
p. 172. Wc lind the same combination of the two elements in O.is's 77/r 
Rights of the British Colonics Asserted and Prtfved (1704). I hc colonists, he 
said, are * by the law of God and nature, by the common law, and 
by Act of Parliament . . . entitled to all the natural, essential, inherent and 
inseparable rights of our fellow subjects in Great Britain ’ (p. 

In 1765 the Massachusetts Assembly declared that ‘ there are cer.'ain 
essential rights of the British Constitution of government, which arc 
founded in the law of Gt)d and nature, and are the common rights (>f 
mankind ’ (as quoted by Wright. American Interpretations of Natural Law 
(1931), p. 72). W'ith others the claim to freedom was based on the law of 
nature pure and simple. The language of John Dickinson ('f Pennsylvania, 
in his Addre,ss to the Committee of Correspondence in Barbados, is unequi¬ 
vocal: ‘ King or parliaments could not give the rights c-ssential to happiness, 
as you confess those invaded by the Stamp Act to be. We claim them from 
a higher source, from the King of Kings and Lord of all the earth, ’they 
are created in us by the decree of Providence, which establish the laws of 
nature. They arc born with us, and cannot be taken from us by any human 
power, without taking our lives. In short, they are founded on th,’ im¬ 
mutable maxims of reason and justice’ (ITn7/7j.^'.v. Fordc’s edition, vol. 14. 
p. 262). Jefferson, of course, was in the same gioup. Above all, Hamilton 
gave weighty aid eloquent expression to this trend of revolutionary 
thought, (See above, p. 101.) See also Jellinek, La declaration des droits de 
Vhonime ct dit ciroyen (F-rcnch transl., 1902); Becker, The Declaration of 
Independence: A Study in the History of Political Ideas (1922); Mcllwain, 
The American Revolution: A Constitutional Interpretation (1923). 

' vScc Chapters IV and V of G. O. Trevelyan's The Early History of Charles 
James Fox (1880). 
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necessities and aspirations. It was the appointed weapon of a 
nation in revolt’—the main reason for its unpopularity in the 
country of its origin.* 

Closer investigation of the.se sources of the American Declara¬ 
tions of Rights cannot be attempted here. They have been 
summarised in order to throw into relief the part played by British 
legal and political thought. For of all the factors mentioned, the 
English contribution was the most direct and most readily 
acknowledged. This is not generally admitted. Many have 
doubted whether there is any material connexion between the 
English charters of liberty and the doctrine of fundamental rights 
as adopted in the American and French Declarations. They have 
pointed to the now generally adopted view that the first historic 
document of the liberty of the subject, Magna Carta, was 
never what tradition and popular understanding believed it to be, 
namely, a vindication of the liberties of the people as a whole. 

It is now commonly accepted that the crucial Clause 39 of the 
Charter was a partisan instrument extorted from the King for 
the benefit of the feudal claims and privileges ‘ inimieal alike to 
the Crown and to the growth of really popular liberties It 
excluded the jurisdiction of the King’s justices and stipulated for 
the trial of the feudal barons by their equals. This is now the 
recognised interpretation of Clause 39, which provided that no 
free man can be taken or imprisoned, or, generally, his person 
interfered with, except by the lawful judgment of his peers or of 
the law of the land. When, in Darnel’s Case,*' John Selden argued 
that since Magna Carta no freeman ought to be imprisoned except 
according to the law of the land, and not by speeial command of 

' See above, p. 111. And see, in particular. Chapter VIII, entitled * The Making 
of the American Mind,' in Perry, Puritanism and Democracy (1944). 

•See Miller, Origins of the American Revolution (1943), p. 173: 'Natural law 
was the first line of colonial liberty.' And see ibid., pp. 215, 216, for interest¬ 
ing examples of English impatience with the use of the * laws of nature * as 
a starting point of revolutionary propaganda in the rebellious colonies: 
‘Americans stoutly insisted upon the right of interpreting natural law, which, 
Britons remarked, was submitting the laws of the empire not to God or 
Nature, but to a “ jury of Bostonians ” ’ (ibid.). 

• McKechnie, Magna Carta (1905), p. 449. See also Pollock and Maitland, 
History of English Law (2nd ed., 1923), vol. 1, p. 173: 'Even in the most 
famous words of the Charter we may detect a feudal claim which will only 
cease to be dangerous when in the course of time men have distorted their 
meaning:- a man is entitled to the judgment of his peers; the King's justices 
are no peers for earls or barons . . .' See also Mcllwain, Constitutionalism 
and the Changing World (1939), p. 87. 

••(1627) 3 St. Tr. 1. 



The English Contribution 131 

the King, he pointed out that this right was limited to freemen; 
villeins—^he contended—^werc bound to the land under feudal law. 
and had no remedy against arbitrary imprisonment.'" 

Yet the fact remains that in the history of fundamental rights 
no event ranks higher than that charter of concessions which 
the nobles wrested from King John. This is not a mere case of 
communis error facit jus .'' For the essential feature of that event 
is the limitation of the power of the supreme authority: and the 
exclusion of the arbitrary power of man over man is the essence 
of freedom. The jurisdictional privilege which the barons 
secured, not without the support of other classes of the people, 
was not an exemption from the ordinary and regular processes of 
the law. It was a security against the arbitrary proceedings of 
the King’s justices, against a tyrannical droit administratij. In 
this respect the meaning of Magna Carta Is today essentially what 
it was in 1215. It is of no decisive significance that, in the main, 
only one class of the people benefited directly from that limitation 
of the royal power; what matters is the fact of the limitation. For 
it is this aspect of Magna Carta which became part and parcel of 
general consciousness. The vindication of human liberties does 
not begin with their complete and triumphant assertion at the 
very outset. It commences with their recognition in some matters, 
to .some extent, for some people, against some organ of the State. 
Milton’s defence of freedom is a landmark in the history of the 
rights of man; but the limitations which he put on that freedom 
are utterly unacceptable to its modern conception. He excluded 
from toleration * popery and open superstitution which, as it 
extirpates all religious and civil supremacies, so itself should be 
extirpate, provided that all charitable and compassionate means 
be used to win and regain the weak and misled’.'" For ‘that 

•®The critical interpretation of Magna Carta is not of recent date. In 
1645 we find Walwyn saying: * Magna Charta hath been more precious 
in your esteem than it deserves; for it may be made good to the people 
and yet in many particulars they may remain under intolerable oppre.ssion' 
{England's Lamentable Slavery (1645), p. 5). At the same time Overton 
referred to it as ' being but a beggarly thing, containing many marks of 
intolerable bondage ’ {A Remonstrance of Many Thousand Citizens (1646), 
P.15). 

As McKechnie puts it, the greatness of Magna Carta ' lies not so much 
in what it was to its framers in 1215, as in what it afterwards became to 
political leaders, to the judges and lawyers, and to the entire mass of the 
men in England in later years': Magna Carta (2nd ed., 1914), p. 134. 
For Voltaire's reference to Magna Carta as the ' charter of liberty' see his 
Lettres sur les Anglais, pp. 64, 65. 

Areopagitica (in fine). 
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also which is impious or evil absolutely either against faith or 
manners no law can possibly permit that intends not to unlaw 
itself The Puritans who founded some of the American colonies 
were the champions of religious tolerance and democratic rule; 
but they were not unduly particular in setting a limit to either. 
According to many of the emigrants in the Mayflower, the ‘ good 
and religious man had a right to rule the evil and irreligious 
Neither were they loo liberal in conceding the attributes of a 
‘ good and religious man In 1656 some of the colonics decided 
on the exclusion of all ‘ Quakers, Ranters, and notorious heretics 
John Colton limited religious toleration to ‘circumstantials as 
distinguished from fundamentals In his opinion and that of 
many other Puritans ‘ freedom was the prerogative of righteous¬ 
ness; the well-being of society required that the sinner should 
remain subject to the saint Locke excluded from the principle 
of toleration opinions contrary to human society or to the moral 
precepts which are necessary to the preservation of civil society: 

‘ tho.se who attribute unto the faithful, religious, and orthodox, 
that is in plain language to themselves, any fjeculiar privilege or 
power above other mortals, in civil concernments; or, who upon 
pretence of religion, do challenge any manner of authority over 
such as are not a.ssociatcd with them in their ecclesiastical com¬ 
munion ’; and ‘ those who deny the being of God for the taking 
away of God though but even in thought, dissolves all society 
The authors of the French Declaration of the Rights of Man did 

A limitation which was refuted by Roger Williams in The Bloiidy Tenents 
of Persecution, for cause of Conscience, in a Conference between Truth 
and Peace (1644). The Fundamental Articles of New Haven and the 
Massachusetts Kody of Liberties of 1641 came near to setting up theocracies 
pure and simple. The privileges of the latter were enjoyed mainly by the 
freemen and members of the church who comprised only onc-hfth of the 
total population. ‘Democracy’, wrote John Cotton, ‘1 do not conceive 
that even God did ordain as a fit government, either for church or common¬ 
wealth’ (Hutchison. The History of the Colony of Massachusetts Bay (1765), 
p. 497). Jefferson’s Bill of Religious Freedom suffered many a vicissitude 
before it became law. A sufficient number of the members of the legislature 
regarded it as a ‘ diabolical measure ’ to prevent its passage when first 
introduced (sec Jefferson’s Works, Ford’s ed., vol. 11, p. 237). 

^' Perrington, Main Currents of American Thought, vol. 1 (1927), ‘The 
Colonial Mind, 1620-1850', p. 33. 

A Letter Concerning Toleration (first letter): Works, vol. VT, p. 46. As 
he puts it in the same place, he excluded ‘ Papists for having the intent 
of exalting an authoritarian church above the state ’ {ibid.). At the end of 
his Fourth Letter on Toleration Locke discusses the contention of his 
correspondent that ' every magistrate is by the law of nature under an 
obligation to use force to bring man to the true religion For some 
interesting observations on the limits of toleration from this point of view 
see Perry. Puritanism and Democracy (1944), pp. 545 et seq. 
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not consider freedom of association to be a necessary consequence 
of individual liberty. 

These examples, which could be multiplied, show that the 
historic value of any single pronouncement affirming the rights 
of man as against authority is not dependent upon the degree of 
its completeness. Of that truth Magna Carta, even as rediscovered 
in its limited objective, is a paramount illustration. Its repeated 
confirmation, the Petition of Right, the Habeas Corpus Act, the 
Bill of Rights, and the Act of Settlement, drew their strength and 
continuity from the original document. What was of decisive 
and, ultimately, of permanent signilicance was that for the first 
time, in a basic constitutional document, a restraint was put upon 
the supreme power. It was this idea, not its temporary limitation 
to the charmed circle of the barons, that became a power in 
history. For that circle was destined to expand. In the course 
of time the original limitation became a dim memory which 
nothing but the indu.stry of modern scholars would have 
resuscitated. The Bill of Rights of 1689 suffered, in a different 
sphere, from similar limitations. It was described by Burke and 
Macaulay as conservative. It was the work of Churchmen and 
of the rich Whig gentry who perpetuated their hold on the country 
to the exclusion of the masses of the people. It contained no 
reference to the liberties of the subject. And yet, by submitting 
the Crown to the supremacy of Parliament and by enthroning the 
right of resistance—which Locke, the theorist of the Whig 
revolution, considered to be valid against Parliament itself—as 
part of a fundamental constitutional document, it accomplished, 
in the perennial struggle for freedom, what Lord Acton described 
as ‘ the greatest thing done by the English nation 

Nor is the importance of the English contribution seriously 
influenced by the fact that the rights secured by the succe.ssivc 
charters of liberty were not treated as inherent rights belonging 
to the Englishman as a person. They were claimed as based on 
statute, on grant, on long practice; they invoked prior laws, 
customs, and established liberties. The appeal was to the native 
rights of the Englishman, not to the natural rights of man. This, 
of course, was not invariably so. The language of the Levellers 

Lectures on Modern History fedited hy Figiris nnd Laurence. 1906), p. 2'^!. 
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and the Puritans, and the names of Milton,” Sidney,” Locke, ■’ 
and Blackstonc-" forbid any such generalisation. But on the 
whole it is true that appeals to the law of nature in support of the 
freedom of the individual were less frequent in the eighteenth 
century in England than elsewhere. This was so for the very good 
reason that once the claims of freedom assumed the complexion 
of statutory enactment and of the tradition of the common law, it 
was easier and more plausible to invoke those rather than the 
precepts of the law of nature and the principle of inalienable 
rights. 

Finally, wc cannot hope to gain a proper understanding of 
the English contribution to the common stock of the constitutional 
doctrine of the rights of man without a critical examination of a 
view which, if accepted, would substantially reduce the 
significance of that contribution. It has been maintained that 
the very conception of inalienable and fundamental rights 
superior to the State was unknown to English legal and political 
tradition for the reason that the rights of the Englishman were 
secured only against the Executive, and not against the 
Legislature; that the successive crises and revolutions made little 
difference in this respect; and that what happened in 1689 was 

The Tenure oj Kingx and Magistrates (1649; Works, Bohn’s ed., vol. 11, 
p. S): * No man who knows aughl, can be so stupid as to deny; that all 
men were born free ... It being thus manifest, that the power of kings 
and magistrates is nothing but what is only derivative, transferred, and 
committed to them in trust from the people, to the common good of them 
all. in whom the power yet remains fundamentally, and cannot be taken 
from them, without a violation of their natural birthright.’ 

Discourse concerning Government (1698), Ch. 1, § 2: ‘ that man is naturally 
free, that he cannot be justly deprived of his liberty without cause, and 
that he does not resign it nor any part of it, unless it be in consideration 
of a greater good which he proposes to himself.’ God had implanted the 
principle of liberty in the breast of man, and the rights of the people 
proceed from nature. He says elsewhere: ‘That which is not just is not 
law; and that which is not law ought not to be obeyed ’ (ihid.). 

'®‘To understand political power aright, and derive it from its original, we 
must consider what estate all men are naturally in, and that is, a state of 
perfect freedom to order their actions within the bounds of the law of 
Nature, without asking leave or depending upon the will of any other 
man. A state also of equality, wherein all the power and jurisdiction is 
reciprocal, no one having more than another, there being nothing more 
evident than that creatures of the same species and rank, promiscuously 
born to all the same advantages of Nature, and the use of the same facul¬ 
ties, should also be equal one amongst another, without subordination or 
subjection ’ {Second Treatise on Government, 11, 4). ‘ Men, being, as has been 
said, by nature all free, equal and independent, no one can be put out of 
this estate, and subjected to the political power of another without his own 
consent, which is done by agreeing with other men, to join and unite into 
a community . . .' {ihid., VIII). And see below, pp. 137, 138. 

‘"See below, p. 136. 
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merely that the absolutism of the Whig Parliament replaced the 
absolutism of the King. Neither, it has been said, knew or 
recognised the indefeasible rights of man. This view is only 
partly true; and that part is not wholly relevant to the issue. In 
the first instance, the doctrine of the absolute supremacy of 
Parliament, unrestricted by a higher law, is of comparatively 
recent origin. It is not a doctrine which Bracton, or Coke, or 
Hooker, or Sir John Holt would accept." Secondly, that 
assertion of the supremacy of Parliament must be treated in its 
historical context. In its primary sense it was a vindication of 
the right of the subject to be governed not by the arbitrary power 
of the king, but by the people through its freely elected representa¬ 
tives; it was one stage in the long proce.ss of asserting the right of 
man to freedom. What, from the point of view of the historian 
in the twentieth century, may have been the replacement of one 
kind of arbitrariness by another was an essential stage in a 
historical process—quite apart from the fact that the arbitrariness 
of Parliament is preferable to the arbitrariness of a king or a 
dictator. 

Moreover, it is of interest to note how, even in the seventeenth 
and eighteenth centuries, when the doctrine of the supremacy of 
Parliament was asserted apparently without reservation, it was 
often accompanied in the writings of the foremost lawyers and 
political thinkers by the qualification of the overriding authority 
of a higher law. Coke laid down in clear terms the doctrine of 
the supremacy of Parliament: ‘ Of the power and jurisdiction of 
the parliament, for making of laws in proceeding by bill, it is so 
tran.scendent and absolute, as it cannot be confined either for 
causes or persons within any bounds.’But in Dwtor Bonham’s 
Case,^'’ and elsewhere," he qualified the supremacy of Parliament 

'’‘The omnipotence of Parliament was not the orthodox theory of English 
law, if orthodox at all, even in Holt’s time. It was formally adopted, and 
then not without lip-service to natural law, in Blackslone's Commentaries ': 
Sir Frederick Pollock in Law Quarterly Review, XXXIX (1923), p. 165. 

-Institutes, edition of 1671, Part IV, Chapter I. 

‘*(1610) 8, Co. Rep. 114a, 118a. 

In Calvin’s Case (1608), 7, Co. Rep. 1, at 4b, he puls the same proposition 
in the following way: ‘1. That ligeance or obedience of the subject to the 
Sovereign is due by the law of nature; 2. that this law of nature is part of 
the laws of England; 3. that the law of nature was before any judicial 
or municipal law in the world; 4. that the law of nature is immutable and 
cannot be changed.* His answer to the suggestion of a Member of Parlia¬ 
ment that sovereign power had no bounds was that ' sovereign power was 
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by making the interpretation of statutes subject to an overriding 
law of n tuire. There has been controversy as to whether the 
precedents on which Coke relied in Doctor Bonham s Case 
juslilicd his conclusion. Some have doubted whether the relevant 
passage in the judgment of the great lawyer was in fact intended 
to deny the absolute supremacy of Parliament. But the very 
controversy is signHicant.~' 

ll is even more so in the case of Black.stonc. Was his homily 
on the law of nature which rendered void an Act of Parliament 
inconsistent therewith merely lip-service, seeing that no lawyer 
before him had atlirmed so emphatically that ‘the power of 
Parliament is absolute and without control?’'* Parliament, 
according to Blackstonc, can do ‘ everything that is not naturally 
impossible But he thought that to refer to that power as ‘ the 
omnipotence of Parliament ’ was ‘ a figure rather too bold And, 
possibly, his reference to Parliament as being empowered to ‘ do 
everything that is not naturally impossible ’ ought to be interpreted 
in the light of his statement in the preceding chapter that ‘the 
principal aim of society is to protect individuals in the enjoyment 
of those absolute rights which were vested in them by the 
immutable laws of nature Is it ‘ naturally possible ’ for 
Parliament to divest the subject of rights vested in him by 
the ’ immutable laws of nature'? It may not be profitable to 
engage in a textual interpretation of Blackstone. His insistence 
on the absolute supremacy of Parliament was probably due to 
the realisation, with which no lawyer can lightly dispense, of the 
necessity of a supreme power ‘which must in all government 
reside somewhere Blackstone’s glorification of the supremacy 
of Parliament may have been invoked by those in England who 
sought for legal arguments to support the claim to impose the 
will of the Parliament at Westminster upon the rebellious 

no parliamentary word ’ and that ‘ Magna Charta is such a fellow that he 
will have no sovereign From a speech by Sir Edw. Coke on the Petition 
of Right, 1628, quoted in Rushworth, Historical Collections of Private Pas- 
sages of Slate, Weighty Matters of Law, Remarkable Proceedings in Five 
Parliaments, vol. I (1659), p. 562. 

See Piucknett in Harvard Law Review, 40 (1926), pp. 30-70; Thome in Law 
Quarterly Review, 54 (1938), pp. 543-552; and Holdsworth, History of 
English Law. vol. V (1924), p. 475. And see Gardiner, The Constitutional 
Documents of the Puritan Revolution (1906), pp. 65-66 on the bill which 
Coke proposed to the House of Commons ‘ for the better securing of every 
freeman touching the propriety of his goods and liberty of his person 
"Commentaries. Book 1. Ch. 2. iii. 
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American colonies in matters of taxation and otherwise. But 
those rebellious colonies relied repeatedly upon Blackstone in 
asserting those inalienable and absolute rights of man which, in 
his words, ‘ the first and primary end of human laws is to main¬ 
tain and regulate These rights are the right of personal security, 
the right of personal liberty, and the right of property. With 
regard to the la.st-mcntioned, the colonies were specially interested 
in the principle that ‘ no subject of England can be constrained 
to pay any aids or taxes, even for the defence of the realm or 
the support of government, but such as are imposed by his own 
consent, or that of his representatives in parliament The 
great constitutional charters of liberty, from Magna Carta to the 
Act of Settlement, Blackstone described as a ‘ declaration of our 
rights and liberties ’—which, in fact, is the phraseology of the 
Bill of Rights.” There ought to be no doubt that, notwithstanding 
the strictures of Bentham and some modern critics.^” the influence 
of the great lawyer was, on balance, a powerful factor in the cause 
of freedom and of the inalienable rights of man. 

Unlike in the case of Blackstone, there was no ambiguity 
about the position of Locke, to whom the American and other 
declarations of rights arc more indebted than to any other writer. 
His is not merely a defence of freedom against the arbitrariness 
of the Executive. '” It is a vindication of the rights of man again.st 
the Legislature; it is a denial of the ultimate legal sovereignty of 
the State; it is an assertion of the legal right of rebellion against 
the State encroaching upon the natural rights of man. The.sc 
views he does not put forward lightly and without having faced 
the necessity of a supreme centre of authority within the State 
He advances them with a clarity which discourages any attempt 
at paraphrasing his exposition. He says in his Second Treatise 
of Civil Government : 

” Commentaries, Book I, Ch. I, Hi. 

*'‘An Act declaring the Rights and Liberties of the Subject, and settling the 
Succession of the Crown.’ 

**See, e.g., the interesting essay by Judge Jerome Frank, entitled ‘A Sketch 
of an Influence’, in Interpretations of Modern Legal Philosophies. Essays 
in Honor of Roscoe Pound (1947), pp. 189-261. 

** He had previously been dismissed from Oxford University by Charles 11. 

** That necessity was vividly present before the minds of the political thinkers 
|)rior to the Revolution of 1688, as may be seen from the emphatic observa¬ 
tion of Halifax: ‘I lay down then as fundamental, first that in every con¬ 
stitution there is some power which neither will nor ought to be bounded ’; 
Political and Miscellaneous Thoughts and Reflections, tVorks, pp. 213, 214. 
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"Though the legislative, whether placed in one or more, 
whether it be always in being, or only by intervals, though it be the 
supreme power in every commonwealth: yet, Srst, it is not, nor 
can possibly be absolutely arbitrary over the lives and fortunes 
of the people. For it being hut the joint power of every member 
of the society given up to that person, or assembly, which is 
legislator, il can be no more than those persons had in a state of 
Nature before they entered into society and gave it up to the 
community: for nobody can transfer to another more power 
than he has in himself; and nobody has an absolute arbitrary 
power over himself, or over any other, to destroy his own life, 
or take away the life or property of another. A man, as has been 
proved, cannot subject himself to the arbitrary power of another; 
and having in the state of nature, no arbitrary power over the life, 
liberty, or possession of another, but only so much as the law of 
nature gave him for the preservation of himself, and the rest of 
mankind; this is all he doth, or can give up to the commonwealth, 
and by it to the legislative power, so that the legislative can have 
no more than this.’ 

And he says again, in the same work: 

Though in a constituted commonwealth, standing upon its own 
basis, and acting according to its own nature, that is, acting for 
the preservation of the community, there can be but one supreme 
power, which is the legislative, to which all the rest are and must 
be subordinate, yet the legislative being only a fiduciary power 
to act for certain ends, there remains still in the people a supreme 
power to remove or alter the legislative, when they find the 
legislative act contrary to the trust reposed in them: . . . And 
thus the community perpetually retains a supreme power of saving 
themselves from the attempts and designs of anybody, even of 
their legislators, whenever they shall be so foolish, or so wicked, as 
to lay and carry on designs against the liberties and properties of 
the subject. . . . And thus the community may be said in this 
respect to be always the supreme power... 

Paine’s disquisition on the Rights of Man is in its essential 
aspects little more than a repetition or elaboration of the teaching 

§ 135. 

xiii., § 149. There is no contradiction between Locke's rejection of innate 
ideas and his insistence on the natural rights of man. He opposed equally 
the arbitrariness of authority and of ‘ first principles ’—an attitude which, in 
his view, was alone consistent with the development of human freedom. For 
lucid observations on this aspect of Locke's teaching see General Education 
in Free Society. Report of the Harvard Committee (1946), p. 50. 
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of Locke.’* However, Paine’s contribution lies outside the survey 
of the English influence upon the American formulations of the 
rights of man in the early constitutions of the States and in the 
Federal Bill of Rights. Of these American instruments it may 
be said, without fear of exaggeration, that their philosophy was 
decisively influeneed by the English exponents of natural rights 
and that there are few pa.ssagcs in them, especially in the Bill of 
Rights, which are not either strikingly reminiscent or a practically 
literal reproduction of some of the English constitutional charters 
of liberty.” 


The above observations on one aspect of the English share in 
the development of the doctrine of the rights of man tend to show 
that the degree of the English influence was not determined by 
such factors as the absence of an express legal doctrine of natural 
rights, or the paucity of reliance upon natural law, or the absence 
of a written constitution, or the eventual acceptance of the 
doctrine of the supremacy of Parliament. It was determined by 
causes more fundamental and more enduring. These were: a 
powerful political tradition of freedom conceived, in the words of 
the Act of Settlement, as ‘ the birthright of the English people '; 
the enunciation of the principle of natural rights of man by 
leaders of the Puritan revolution and by writers of the calibre 
of Milton, Locke, and Blackstone; and, above all, a succession of 
statutory charters of personal freedom which, any constitutional 
doctrine notwithstanding, acquired the character of fundamental 

He says: ‘Men are all of one degree and consequently all men are born 
equal, and with equal Natural Rights. . . . Natural Rights are those which 
appertain to man in right of his existence. Of this kind arc all 
the intellectual rights, or rights of the mind, and all those rights 
of acting as an individual for his own comfort and happiness, which are not 
injurious to the natural rights of others.’ {Rights of Man, Works (edition 
of 1894), II, p. 304.) He goes on to say: ‘ From these premises two or 
three certain conclusions will follow; First, that every civil right grows 
out of a natural right; or, in other words, is a natural right exchanged. 
Secondly, that civil power properly considered as such is made up of the 
aggregate of that class of the natural rights of man which becomes defective 
in the individual in point of power, and answers not his purpose, but, when 
collected to a focus, becomes competent to the purpose of every one. 
Thirdly, that the power produced from the aggregate of natural rights, 
imperfect in power in the individual, cannot be applied to invade the natural 
rights which are retained in the individual, and in which the power to 
execute is as perfect as the right itself' {ihid., p. 307). 

“■’The provision as to the independence of judges derived from the Act of 
Settlement of 1701, which laid down that judges' commissions shall for the 
future be made quam din sc hene gesserint and not durante heneplacito. 
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laws of the kingdom and which enabled Blackstonc to say thm 

‘the absolute rights of every Englishman (which, taken in a 
political and extensive sense, arc usually called their liberties) as 
they are founded on nature and reason, so they are coeval with 
our form of government They made it possible to secure in 
practice the rights of man at a time when, at the height of the 
Cromwellian dictatorship, the acquittal of Lilburne made 
Cromwell remark that he regarded tlie outcome of the trial as a 
severer blow than a lost battle. 

It is permissible to hope that these fundamental aspects of 
English constitutional doctrine may in the long run prove decisive 
in determining the attitude of Great Britain to an International 
Bill of the Rights of Man, and not the supposed or actual 
difficulties such as the critical attitude, in the nineteenth century, 
to the idea of natural rights.” the absence of a written constitution, 
or the doctrine of the absolute supremacy of Parliament. The 
absence of a written constitution is hardly relevant. For the 
question of codifying the entirety of constitutional law in the 
form of a written document does not ari.se. Parts of it may be 
and have occasionally been reduced to writing not only in the 
sphere of the liberties of the subject, but also with regard to the 
highest matters of the legislative power proper, as in the Parlia¬ 
ment Act of 1911 or the Statute of Westmin.stcr of 1931. 
Undoubtedly the supremacy of Parliament and the absence of 
judicial review of legislation from the point of view of its con¬ 
formity with the constitution or with the international obligations 
of Great Britain are factors to be considered in connexion with 
the proposal for an International Bill of the Rights of Man 
forming an integral part of the law of States. But there is no 
reason why the implementation of the Bill of Rights within each 
State should not, if necessary, take place in accordance with the 

Commentaries, Book I, Ch. T. 

Some of the typical English opposition to the idea of a Bill of Rights was 
expressed in connexion with the proposal to introduce into the Irish Home 
Rule Bill of 1912 a clause on life, liberty, property, and due process of 
law (a clause introduced Gladstone in the Irish Home Rule Bill of 1893). 

Mr. Asquith, in objecting in 1906 to the proposed clause, pointed out that 
it was 'full of ambiguity, abounding in pitfalls and certainly provocative 
of every kind of frivolous litigation \ Phrases such as ' equal protection 
of the laws' and ' just compensation' were, in his view, ' matters of opinion, 
bias, or inclination and judgment, which cannot be acted on under anything 
like settled rules of law': Pari. Deh., House of Commons, vol. 42 (1912), 
col. 629. When in 1911 a 'Right to Work Bill’ was introduced in the 
House of Commons, it was supported by many by an appeal to natural rights: 
see .fethro Brown, op. cir., p. 273. 
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constitutional forms and traditions of the country concerned.” 
Moreover, it is not inconceivable that the supremacy of 
Parliament may be deliberately made to yield to an International 
Bill of Rights. For the notion of natural and inalienable human 
rights, to which that Bill would give expression, is in fact a denial 
of the absolute supremacy of any earthly legislative power. It is 
true that Parliament cannot bind its successors. Yet, by agreeing 
to the conclusion of a fundamental treaty. Parliament in fact 
limits its own freedom of action and that of its successors in the 
international sphere. The Draft of an international Bill of 
Human Rights, presented in 1947 to the Commission on Human 
Rights by the Government of the United Kingdom —the first 
complete and reasoned draft of a Bill of Rights presented on behalf 
of a Government—is of considerable interest in this connexion.” 
But there is no such mystic virtue and no such immutability 
surrounding the formal principle of the supremacy of Parliament 
as to exclude altogether the possibility of reasonable adaptations 
to vital requirements of international society. Essentially, the 
difficulty is more apparent than real. Treaties, suitably agreed 
to by Parliament, are part of the law of the land. So long as they 
are in force they are binding upon the judicial and other 
authorities of the State. The question whether they are binding 
as part of a rigid con.stitution or as part of the ordinary law is 
largely theoretical. So is the po.ssibility that Parliament may 
deliberately violate the obligations of a fundamental international 
enactment. 


* See below, pp. 356-35‘). 

’ TTie Draft provided that ‘ every State is, by international law, under an 
obligation to ensure' the effective protection of the freedoms as laid down 
in the Bill. At the same time the authors of the Draft discouraged the 
idea of embodying the provisions of the Bill in the constitutional law of 
States. ' Some countries, like the United Kingdom, have no rigid constitu¬ 
tion and, as a matter of internal law. it is not possible to surround 
any provision with any special constitutional guarantee. No enactment 
can be given a greater authority than an Act of Parliament, and one Act 
of Parliament can repeal any other Act of Parliament. Therefore, the 
legal provisions which safeguard human rights can only have as their 
special safeguard the solemn international obligations undertaken in the 
Bill, together with the firm foundation which these principles have in the 
deepest convictions of Parliament and the people' (Comment to Article 2. 
Part n 
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THE LAW OF THE CHARTER 


CHAPTER 9 

THE LEGAL EFFECl OF HIE PROVISIONS 
OF THE CHARTER 

1. Tiir- Legal Nature oi jhi; Oblicjations of the Oiarter in 
THE Matter of Human Rights and Fundamentai, Fri edoms 

T he purpose of the first Part of this book was to show 
that the significant provisions of the Charter of the United 
Nations in the matter of human rights and fundamental freedoms 
are not an artificial innovation which is out of keeping with the 
essential purpose of international law, with the modern tendencies 
of its development, and with the sources from which it has drawn 
its vigour and its dignity. This applies both to the question of the 
subjects of the law of nations and, above all. to the place which 
the recognition and protection of human rights occupies in the 
scheme of international law conceived as the universal law i)f 
mankind and based on the enduring foundations of the law uf 
nature. Such innovation as there is consists in the fact that that 
recognition and protection have now assumed the complexion 
of legal rights of individuals and of legal obligations of ^States and 
of the United Nations as a whole. Admittedly, the legal nature 
of these rights and obligations is controversial. For at first sight 
it would appear to be an exaggeration to describe the recognition 
and protection of human rights in the Charter as implying legal 
rights and duties. In so far as such protection signifies the safe¬ 
guarding of human rights and fundamental freedoms through a 
legally authorised and effective machinery of compulsion, it 
would seem that the authors of the Charter rejected the idea of 
a guarantee thus conceived. When at the Conference at San 
Francisco it was proposed that the Charter should ensure not 
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only ‘ the promotion ’ but also ‘ the protection ’ of human rights 
and fundamental freedoms, the suggestion was discarded on the 
around that the proposal, if accepted, might be inteipreted as 
giving the United Nations the right to impose actively upon the 
Memters the observance of human rights and freedoms and that 
it would thus raise hopes going beyond what the United Nations 
could successfully accomplish.' It is not neccs.sary to commcni 
here in detail upon the persuasiveness of these and similar 
arguments—c.vcept. perhaps, to the extent of suggesting that the 
willingness of the Members t)f the United Nations to undertake 
fully elTectivc binding commitments would have influenced 
decisively the capacity of the Organisation to accomplish the great 
purpose proclaimed in its Charter. 

Neither, it would seem, is there to be found in the correspond¬ 
ing provisions of the Charter an unequivocal indication of the 
intention to ensure the compulsive protection, amounting to 
intervention, of human rights. The Preamble, in its first substan¬ 
tive pas.sage, proclaims the reafiirmation of faith in fundamental 
human rights and the dignity and worth of the human person. 
The statement of the Purpo.ses of the United Nations includes 
international co-operation in promoting and encouraging respect 
for human rights and fundamental freedoms.* The enumeration 
of the functions of the General Assembly comprises the 
initiation of studies and making of recommendations for the 
purpose ‘ of assisting in the realisation ’ of these rights 
and freedoms.’ The promotion of universal respect for, and 
oKscrvance of, human rights and freedoms figure in the statement 
of the objects of the Organisation in the field of economic and 

' See, on the proposal of the Delegate of Panama on these lines and its 
rejection by the Committee, Conference Doc. 756, 1/1/25, 2 June. 1945. 
France urged that it should be declared as one of the ihirposes of the 
Organisation ‘ to see to it that the essential liberties of all are respected 
without distinction of race, language, or creed’: Doc. 215, 1/1/10, p. 13. 
Bra/.il, the Dominican Republic and Mexico proposed, among the Purposes. 

'to ensure respect for human rights and fundamental freedoms': ibid.. 
p. 7. And see Robinson, Human Rights and Fundamental Freedoms in 
the Charter of the United Nations (1946). pp. 36-38. See also Doc. 723. 
l/l/A/19 (1 June, 1945), p. 10. See also Webster, ‘The Making of the 
Charter of the United Nations' (offprint from History. March, 1947, vol. 33, 

No. 115. p. 35), who points out that the initiative for the insertion 
in the Charter of the provisions relating to human rights was largely due to 
Soviet Russia. 

*Art. 1, para 3. 

*Art. 1.3. 
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social co-operation* and of the system of trusteeship." The 
Economic and Social Council is authorised to make recommenda¬ 
tions for the purpose of promoting respect for, and observance of. 
human rights and fundamental freedoms." The restraint exhibited 
by these provisions, studiously falling short of conferment of 
direct executive authority, is impressive in its consistency. This 
caution is made more conspicuous by the choice of the agencies 
entru.sted with the implementation, such as it is. of the provisions 
of the Charter. These agencies arc the General As.scmbly and 
the Economic and Social Council. By the terms of the Charter 
both these organs are deprived of executive and legislative powers 
of binding decision. The only organ of the United Nations which 
is endowed with that power to a high degree, namely, the Security 
Council, has no ordinary juri,sdiction in the matter of human 
rights—except, it will be submitted, when the degree and scope 
of their violation are such as to constitute a threat to international 
peace and security.’ 

From the above exposition of the limitations of the protec¬ 
tion which the Charter affords to human rights and freedoms 
there may be drawn the easy—and inaccurate—conclusion that its 
provisions on the subject are a mere declaration of principle 
devoid of any element of legal obligation. Any such conclusion 
is no more than a facile generalisation. For the provisions of the 
Charter on the subject figure prominently in the statement of the 
Purposes of the United Nations. Members of the United Nations 
are under a legal obligation to act in accordance with these 
Purposes. It is their legal duty to respect and observe fundamental 
human rights and freedoms. These provisions are no mere em¬ 
bellishment of a historic document; they were not the result of an 
afterthought or an accident of drafting. They were adopted, with 
deliberation and after prolonged discussion before and during 
the San Francisco Conference, as part of the philosophy of the 
new international system and as a most compelling lesson of the 
experience of the inadequacies and dangers of the old. Nothing 
but most explicit terms of the Charter would justify the conclusion 
that these Articles were contemplated as being devoid of any effect 
from the point of view of either the legal obligation resting upon 

* Art. 55. 

’ Art. 76. 

•Art. 62. 

^See below, p. 185. 
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the Members or the duty incumbent upon the United Nations as 
a whole. There is a mandatory obligation implied in the pro¬ 
vision of Article 55 that the United Nations ‘shall promote 
respect for, and observance of, human rights and fundamental 
freedoms or, in the terms of Article 13, that the Assembly shall 
make recommendations for the purpose of assisting in the 
realisation of human rights and freedoms. There is a distinct 
element of legal duty in the undertaking expressed in Article 56 
in which “All Members pledge themselves to take joint and 
separate action in co-operation with the Organisation for the 
achievement of the purposes set forth in Article 55 The cumula¬ 
tive legal result of all these pronouncements cannot be ignored. 
The legal character of these obligations of the Charter would 
remain even if the Charter were to contain no provisions of any 
kind for their implementation. For the Charter fails to provide 
for the enforcement of its other numerous obligations the legal 
character of which is undoubted. 

Neither is the legal nature of the obligations of the Charter 
in the matter of human rights and fundamental freedoms 
decisively influenced by the fact that the Charter does not define 
the human rights and freedoms which the Members of the United 
Nations arc bound to observe. Undoubtedly, that circumstance 
impairs the juridical character of lhe.se obligations inasmuch as 
a certain amount of clarity and precision is an important 
requisite of the law. This has been the reason for the importance 
justly attached to the framing of an International Bill of Human 
Rights—although, as submitted below, even in that instrument 
detailed definition is neither essential nor desirable.’ There is a 
dilTerencc between urging that the legal character of a rule is 

^ It has been suggested that neither Article 56 nor any other Article of the 
Charter contains an express legal obligation to respect human rights and 
freedoms. See Brunet, op. at. below, p. 164, who gives an interesting account 
of the history of that Article at the Conference at San Francisco. It is 
difficult to accede to that view. The terms of Article 56 point to a clear 
lepl undertaking. This also seems to have been the view of the Rapporteur 
of the Committee: see Documents of the Conference, vol. X, pp. 350, 385, 
402. Ihe fact that the obligation refers to its fulfilment in co-operation 
with the Organization does not detract from its juridical nature. The ques¬ 
tion, to which Professor Brunet seems to attach importance, whether the 
exception of domestic jurisdiction applies to Articles 55 and 56 is probably 
irrelevant. The circumstance that an obligation cannot be enforced by 
means of intervention has no bearing upon the question of its legal nature. 
And see below, p. 166. 

• .See below, pp. 327-333. 
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destroyed and admitting that its effectiveness is diminished as the 
result of the absence of a full measure of definition. 

Any construction of the Charter according to which Members 
of the United Nations arc, in law. entitled to disregard and to 
violate—human rights and fundamental freedoms is destructive 
of both the legal and the moral authority of the Charter as a 
whole. It runs counter to a cardinal principle of construc¬ 
tion according to which treaties must be interpreted in good 
faith."' The interpretation, here urged, of Article 2 (7) in relation 

■" But see, for ;in cmphytic e.\prcssioii of n different view, Miidson in 
American Journal of hifernational Law, 42 (1948), pp. 105-108, who 
suggests that an interpretation construing the relevant provisions of 
the Charter as imposing upon the Members of the United Nations 
the legal obligation to respect human rights and freedoms may act in 
the direction of disintegrating the Charier. It is difficult to accede 
to that view. It is more probable that the requirement of good faith 
in the interpretation of treaties and an enlightened conception of the pur¬ 
poses of the Charter and of the intention of its authors .support the view 
put forward in the text above. In a letter to the Attorney-General of the 
United States, addressed on 4 November. 1947, in connection with the 
cases of McGhee v. Sipes and Shelley v. Kraeiner (see beli'w, p. 150) then 
pending before the Supreme C.’ourt, the Legal Adviser to the State Depart¬ 
ment advanced the following assertion with regard to Articles 55 and 56 of 
the Charter: ‘ I'he Articles of the Charter referred to in your letter are 
not interpreted by the Department of State as imposing a legal obligation 
to guarantee observance of specific human rights and fundamental freedoms 
without distinction as to race, sex, language or religion. 'I'he Articles do 
appear to place member Slates under the obligation to co-operate with the 
United Nations in the carrying out of its function, which is stated here 
and elsewhere in the Charter as being the promotion of universal respect 
for and observance of human rights and fundamental freedoms. . . In 
so far as the language of the Opinion implies that there is no obligation 
upon Members of the United Nations to respect human rights and freedems 
the Opinion refers to a ‘ legal obligation to guarantee observance of 
specific human rights and fundamental freedoms’ it is not believed to 
advance a sound, or defensible, legal proposition. 

See also Sipes v. McGhee (1947), 316 Mich. 614, where the Supreme 
Court of Michigan, partly with reference to the contention that one of the 
results of the provisions of the Charter in the matter of human rights and 
fundamental freedoms was to render unenforceable in the United States 
restrictive covenants on account of race and colour, said: ’ We do not 
understand it to be a principle of law that a treaty between sovereign 
nations is applicable to the contractual rights between citizens of the United 
States when a determination of these rights is .sought in State courts. So 
far as the instant case is concerned, these pronouncements are merely 
indicative of a desirable .social trend and an objective devoutly to be desired 
by all well-thinking people. These arguments arc predicated upon a plea 
for justice rather than the application of the settled principles of estab¬ 
lished law.' It may be difficult to follow the statement quoted above, 
coming as it does from a court of a country in which treaties are the supreme 
law of the land. Similarly, the interpretation of the provisions of the 
Charter in the matter of human rights and fundamental freedoms as ‘ merely 
indicative of a desirable social trend and an objective devoutly to be 
desired by all well-thinking people * is open to question. In the same year 
the New York Supreme Court in Kemp v. Rubin (69 N.Y.S. (2d) 680) 
upheld the validity of a restrictive covenant of a similar nature. The Court 
said, with reference to the defendant’s contention referring to the provisions 
of the Charter on the subject; ‘These treaties have nothing to do with 
domestic matters nor with agreements between citizens of Ihe United States,* 




150 


Human Rights under the Charter 

to the provisions of the Charter in the matter of human rights does 
not purport to be based on the principle of effectiveness as a 
governing rule of construction. Undoubtedly, notwithstanding 
the respect which they have occasionally expressed for the 
principle of restrictive interpretation of obligations limiting the 
sovereignty of States, the Permanent Court of International 
Justice and its successor have acted in fact upon the rival and 
opposite rule of interpreting treaties so as to make them effective 
rather than ineffective. But the principle of effectiveness, when 
applied to the exclusion of others, is not free of doubt. It dis¬ 
regards the circumstance that the parties often intend the treaty 
to be less effective rather than more effective. The intention of 
the parties must remain the governing consideration. But that 
intention must, in turn, be interpreted in accordance with the 
requirements of good faith and of decency. It would 
be contrary both to these requirements and to the principle of 
effectiveness if the repeated and solemn provisions of the Charter 
in the matter of human rights and fundamental freedoms, coupled 
with the clear legal obligation to promote respect for them by 
joint and .separate action, were interpreted as devoid of the 
obligation to respect them. 

Admittedly, there is in the Charter no express provision in 
which the Members of the United Nations agree, eis verbis, to 
respect human rights and fundamental freedoms. But it would 

To make this statement even more debatable, the Court added: ‘In fact. 
Article 2, Section 7, of the United Nations Charter . . . expressly so pro¬ 
vides - an admission that, but for the (questionable) applicability of 
Article 2, Section 7, of the Charter, the ‘ treaties ’ in question would not 
have been altogether irrelevant to the issue. The Supreme Court of the 
United States reversed the decisions of the Michigan Supreme Court in 
the case referred to above on the ground that it would be contrary to the 
Constitution to enforce restrictive covenants of that nature (68 Sup. Ct. 836). 
The Court made no direct reference to the Charter, but the following passage 
from the Opinion of Vinson, C.J., in Hurd v. Hodf>c\ a case in pari materia, 
is of interest: ‘The power of the federal courts to enforce the terms of 

S rivate agreements is at all times exercised subject to the restrictions and 
mitations of the public policy of the United States as manifested in the 
Constitution, treaties, federal statutes and applicable legal precedents. Where 
the enforcement of private agreements would be violative of that policy, it 
is the obligation of courts to refrain from such exertions of judicial power ’ 
(ibid., p. 853). In its ‘ Brief for the United States ’ as amicus curia in this 
case, as well as in Shelley v. Kraemer, the Department of Justice cited the 
Resolution of the General Assembly of 1947 condemning religious and racial 
persecutions and discrimination. It relied, inter alia, on that Resolution in 
support of the proposition that the ‘enforcement of racial restrictive cove¬ 
nants is contrary to the public policy of the United States’ (pp. 98-100). 
And see below, p. 156, n. 23, concerning Re Drummond Wren, where the deci¬ 
sion of the Court relied on the provisions of the Charter as an ingredient 
of public policy. 
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be out of keeping with the spirit of the Charter and, probably, 
with the accepted canons of interpretation of treaties, to attach 
decisive importance to that omission. It would have been otiose 
to the point of pedantry for the draftsmen of the Charter to 
incorporate an explicit provision of this nature in a document in 
which the principle of respect for and observance of human rights 
and fundamental freedoms is one of the main pillars of the 
structure of the Organisation created by the Charter. The 
repeated reference to that principle is not the vague expression of 
a trend or a pious hope." This is a matter in which, perhaps 
more than in others, care must be taken not to permit the task of 
interpretation to degenerate into an attempt at deriving the 
maximum advantage from the economy of expression of a basic 
international instrument. It is not without significance that in 
some judicial pronouncements, including those of Ju.sticcs of the 
Supreme Court of the United States, these provisions of the 
Charter have been treated as a source of self-executory legal 
obligations affecting private rights."" 


" In connexion with the discussion, before the Sixth (?ommillee of the 'I bird 
General Assembly in 1948, of the legality of the action of Soviet Russia 
in preventing Russian wives married to foreigners from leaving Russian 
territory (sec below, p. 204), Professor Spiropoiilos, the representative of 
Greece, assumed that ‘ as the obligation to respect human rights was placed 
upon Member States by the Charter, it followed that any violation of 
human rights was a violation of the provisions of the Charter' (A/C.6/SR.138, 
p. 8). On the other hand, it appears that in the view of the representative 
of the United Kingdom, expressed in connexion with the discussion on this 
subject, a violation of fundamental human rights on the part of a Member 
of the United Nations does not necessarily involve a breach of a legal 
obligation. He suggested that even if the International Court of .lusticc 
were to find the Russian action to be in accordance with international law. 
such action would still be in violation of fundamental human rights -a view 
which seems to imply that the observance of fundamental human rights 
by a Member of the United Nations does not constitute a legal obligaiion. 

In the Concurring Opinions of four Justices of the Supreme Court in 
Oyama v. California (1948), 332 U.S. 633, the provisions of the Charter in 
the matter of human rights were relied upon as a source of legal obligations. 
In his Concurring Opinion Mr. Justice Murphy, joined by Mr. Justice 
Rutledge, said: ‘ Moreover, this nation has recently pledged itself through the 
United Nations Charter to promote respect for, and observance of, human 
rights and fundamental freedoms for all without distinction as to race, sex, 
language or religion. The Alien Land Law stands as a barrier to the fullil- 
ment of that national pledge. Its inconsistency with the Charter, which has 
been duly ratified and adopted by the United States, is but one more reason 
why the Statute must be condemned.' In his Concurring Opinion Mr. Justice 
Black, joined by Mr. Justice Douglas, said: 'There are additional reasons now 
why that law stands as an obstacle to the free accomplishment of our policy 
in the international field. One of these reasons is that we have recently pledged 
ourselves to co-operate with the United Nations to " promote . . . universal 
respect for, and observance of, human rights and fundamental freedoms for 
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Members of the United Nations seem to recognise that, in tne 
words of the representative of the United States at the Third 
General Asscmblv in 1949/wc have all committed ourselves to 
promote respect for and observance of human rights and funda- 
rncnlul freedoms That Assembly, when adoptmga ResolutK»n 
recommending the (iovernment ot Soviet Russia to wilhcijaw the 
measures taken with regard to wives of citi/ens ot foreign 
nationality/' interpreted Article L paragraph 3, of the Charter as 
binding all Members to encourage ‘ respect for human rights and 
fundamental freedoms ’ and Article 55fc> as being one in which 
Members undertook to promote ‘ universal respect for, and 
observance of, human rights and fundamental freedoms \ 
The Resolution relied, inter alia, on what it considered the binding 
obligations of the Charter in the matter of human rights and 
fundamental freedoms.*' It has been maintained that Members 
of the United Nations committed themselves to promote respect 
for and observance of human rights, but that they did not under¬ 
take the obligation to respect and observe them.'*' However, the 
legal duty to promote respect for human rights includes the legal 
duty to respect them. It comprises, in addition, the obligation to 
further the adoption of means and establishment of agencies for 
the effective international enforcement of these rights. The 
Charter docs not provide for such enforcement; it provides for 
the obligation which is an express legal obligation—to 
promote it. 

The terms of the various trusteeship agreements, which in the 
matter of fundamental human rights refer to the obligations of 
the Charter, leave no doubt that the broad language of the 

all without distinction as to race, sex, language, and religion How can this 
nation be faithful to this international pledge if state laws which bar land 
ownership and occupancy by aliens on account of race are permitted to be 
enforced? ’ See also above, p. 150, for an indirect recognition of the legal 
ellecl of that C harter by reference to the public policy of the United States 
as manifested, infer alia, in treaties. And sec in particular Re Drummond 
Wren, below, p. 156. 

Statement made by Mr. Cohen on 28 April, 1949 {Department of State 
Bulletin, XX (1949), p. 613). 

Doc. A/842. 

*■’25 April, 1949: Doc. A/842. The Resolution of the General Assembly 
unanimously adopted on 19 November 1946, in the matter of non-discrimina¬ 
tion called on governments to conform both to the letter and the spirit of the 
Charter. 

See, c.g., the observations of Professor Hudson in the course of the discussion 
in the International l aw Commission in 1949: A/CN,4/SR.23, p. 10. 
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Chsrtcr in the rndtter of humsn rights docs not deprive it of the 
character of a legal obligation.'" 

It may be said that States when signing or adhering to the 
Charter clearly did not intend to assume an absolute, literal and 
immediate legal duty to give elTect to the most comprehensive 
obligation to respect human rights and fundamental freedoms 
without discrimination as to race, sex, language, or religion. It 
may be urged, for instance, that they did not assume a rigid 
obligation of this nature in respect of discrimination on account 
of sex—a subject which is admittedly of great complexity.'' 
However, like all provisions of international treaties .so also the 
wide obligations of the Charter in this matter—covering as they 
do most comprehensively the relation of man and State- -must be 
interpreted in a reasonable way. The obligation exists and it must 
be given effect in good faith, having regard to the circumstances 
and conditions of each State. Thus, although a reasonable inter¬ 
pretation of the Charter does not require that Members of the 
United Nations should henceforth with one stroke grant full 
equality to women in all re,specls. a State would no doubt act 
contrary to its obligations under the Charter if, under the impact 
of an anti-feminist regime, it were drastically to curtail the 
existing rights of women. A State would act contrary to 
its clear legal obligations under the Charter if it were to 
impose fresh discrimination on a religious, ethnical or racial 
group. And there would be no doubt a flagrant breach of its 
legal obligations if it were to embark upon active persecution of 
persons under its jurisdiction on account of their race, language 
or religion. 

When it is maintained, therefore, that a construction of the 
Charter which interprets its provisions as imposing a legal duty 
upon the Members of the United Nations derogates from the 
integrity of international instruments.” the term ‘integrity’ is 
used in a specific sense divorced from its ordinary connotation. 
For the same reason it is unnecessary—and to some extent 
objectionable—^to deduce the obligation to respect human rights 
and fundamental freedoms not from the provisions of the Charter 
bearing directly on the subject, but from the purposes and 

See below, p. 160. 

See below, pp. 338-340. 

*®Sce Hudson, cited above, at p. 149. 
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principles of the Charter in which the Members undertake to 
act in a manner consistent with and calculated to promote inter¬ 
national peace and security.^" Undoubtedly, international peace 
and security must be threatened whenever there takes place a 
violation of human rights on a scale so large and in a manner so 
brutal as to shock the conscience of mankind. But the obligations 
of the Charter are not confined to the duty to avoid flagrant 
breaches of human rights en masse in a way endangering inter¬ 
national peace. Experience has shown that governments may 
see a danger to peace not in these acts violative of the righLs of 
man, but in attempts to prevent and to remove them by collective 
action. 

2. Exiknt of the Li;gat. Obijgations oi- the Members 
OF THE United Nations 

The obligations of the Members of the United Nations probably 

See the observations of Professor Brierly in the International Law Commission 
in 1949: A/CN.4/SR.23, p. 11, and of Professor Hudson (above, p. 152, n. 14). 

At the first session of the International Law Commission in 1949 Pro¬ 
fessor Hudson, Chairman of the Commission, reiterated that view. He 
pointed out that the Charter did not 'expressly' make it a duty of States 
to respect human rights and fundamental freedoms. He submitted, how¬ 
ever, that inasmuch as the Charter required them to maintain international 
peace and security, the duty of a State to ‘ treat its own population with 
respect for human rights and fundamental freedoms for all' could be implied 
if the object was to cause to prevail upon its territory conditions which did 
not menace international peace and security (A/CN.4/SR.20, p. 15). At 
a subsequent meeting of the International Law Commission the Chairman, 
after quoting the provisions of Article 13(1), 55(c), 7()(c), and 62(2) of the 
Charter, felf justified in drawing the conclusion that ‘ Member States had 
not, bv signing the Charter, assumed a legal obligation to treat persons 
under their jurisdiction with respect for human rights and fundamental 
freedoms without distinction as to race, sex. language, or religion. They 
had merely agreed to promote international co-operation to that end ’ 
(A/CN.4/SR.23, p. 10). Professor Brierly, after stating that he agreed with 
the Chairman and that the proposed Article of the Declaration of Rights 
and Duties of States laying down that they were under a duty to respect 
human rights and fundamental freedoms ' would mark a revolutionary 
change in international law, since it brought into the domain of international 
law a matter which hitherto had been one of purely domestic jurisdiction 
—the treatment by u State of its own nationals \ proceeded to qualify his 
statement in a way which probably amounts to a disagreement with the 
Chairman. He said: ‘There was some reason for saying that that change 
had in fact taken place. There were the Nurnberg principles, and there was 
the implication in the Charter that respect for human rights within a State 
was an important element in securing peaceful and friendly relations with 
other State.s. It could well be argued that international law to-day did 
impose a duty on States to respect the human rights of their nationals' 
iihid., p. 11). Previously Professor Brierly had expressed the view that 
in proclaiming that duty the Declaration did not go beyond the principles 
of the Charter, ‘although it did to some extent go beyond the obligations 
set forth therein' (A/CN.4/SR.20, p. 15). Professor &elle disagreed with 
the Chairman. He ‘felt that recognition of fundamental human rights- 
constituted a true legal obligation under positive law* (p. 14). 
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include the duty to promote and to ensure the respect of human 
rights and fundamental freedoms not only in relation to legislative 
and administrative action by the authorities of the State conceived 
as an international person, but also, in certain cases, in relation 
to the local autonomous subdivisions of the State and even 
private bodies and individuals. Discrimination and segregation, 
in denial of elementary human rights, by reason of race, creed, 
colour or national origin, may occur not only as the result of 
acts or omissions of the central authority of the State. 
In the economic and social sphere the denial of or attack 
upon human rights may take place through actions of 
autonomous subordinate bodies, of private organisations and 
institutions, and even of private persons. Historically, Bills 
of Rights were enacted as a measure of protection against 
the arbitrariness or injustice of governments." In modern 
times, this is not the only source of oppression or of denial 
of human rights. When large bodies of citizens arc segregated 
in crowded and unhealthy areas, when they are refused admission 
to non-governmental educational institutions enjoying a 
virtual monopoly of .status such as schools and universities benefit¬ 
ing from direct or indirect governmental support,” or when, 
through a policy of segregation, they are refused the advantages 
of public services, amenities, and means of transportation—in all 
these cases there takes place a denial of human rights and funda¬ 
mental freedoms. There are ijersuasivc rea.sons for a.sserting that 
the duty of a Member of the United Nations to protect the rights 
of man against acts other than those perpetrated directly by its 
own authorities follows from the obligations of the Charter of 
the United Nations in all cases in which the assistance of the State 
or of its resources is being sought or used for purposes inimical 
to those fundamental objects of the Charter. In refusing to 
enforce restrictive covenants based on racial origin, the High 
Court of Ontario relied to a large extent upon the indirect effect 
of the provisions of the Charter of the United Nations, to which 

See below, p. 343, n. 40. 

““ But see the decision of an American Federal Court in Norris v. Mayor and 
City Council of Baltimore (1948), 78 F. Supp. 451, to the effect that the 
Fourteenth Amendment was not applicable with respect to a private school 
which, although receiving substantial public assistance, discriminated against 
Negroes. For an adverse criticism of the decision see Harvard Law Review, 
62 (1948), p. 126. 
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Canada is a party, in the matter of human rights and fiindamenta! 
freedoms.” 

In these and similar matters the denial of human lights is, m£ 
the result of mere private malice. In the words of a Dissentini! 
Opinion in a case involving restrictive covenants which came 
before the United Slates Court of Appeals for the Districi ol 
Columbia: ‘The question in these cases is not whether ihe lav 
should punish racial discrimination, or even whether the law 
shall try to prevent racial discrimination, or whethci the law 
shnuhl interfere with it in any way. The question is whether 
the law should affirmatively support and enforce racial discrimina¬ 
tion Recent significant decisions of the Supreme Court of the 
United States in the same matter are based on that view. The 
decisions arc significant, for although restrictive covenants by 
reference to race, colour and religion were not by any means a 
novelty, it was lor the first time that the Supreme Court denied 
the right of judicial agencies to enforce covenants of this nature. 
No direct reference to the Charter was made in these decisions of 
the Court, but it is probable that, apart from other factors, the 
inarticulate impact of the Charier was instrumental in prompting 
these revolutionary decisions.'* For although they referred to 
international treaties generally as one of the various elements 
determining public policy in the United States, it is clear that 
particular importance was attached to the Charter of the United 

"’'in rc Drummond Wren (1945), 4 Ontario Reports, pp. 778, 781; Annual 
Digest and Reports of Puhlic International Law Cases, 1943-1945, Case No. 

50. The Court, in declaring the restrictive covenants in question to be void 
and without effect, invoked, inter alia, relevant passages of the Preamble and 
of Articles 1 and 55 of the Charter as well as the Atlantic Charter, not as direct 
sources of legal obligation in the municipal sphere but as ingredients of public 
policy upon which the validity of the covenants depended. The learned 
Judge said: 'The common law courts have, by their actions over the years, 
obviated the need for rigid constitutional guarantees in our policy by their 
wise use of the doctrine of public policy as an active agent in the promotion 
of the public weal.’ 

As quoted in the Report of the President's Committee on Civil Rights (1947), 
p. 70. 

**See Shelley v. Kraemcr, McGhee v. Sipes, and Hurd v. Hodge, referred to 
above, p. 149, n. 10. 

Shellev v. Kraemcr (above, p. 149). In 1926 the Court held that the enforce¬ 
ment of such private agreements did not violate the 5th, 13th or 14th 
Amendments: Corrigan v. Buckley, 271 U.S. 323. Sec also Sayre, 'Shelley 
v. Kraemcr and United Nations Law’ in Iowa Law Review 34 (1948), 
pp. 1-11, and Ming, 'Racial Restrictions and the Fourteenth Amendment: 

The Restrictive Covenant Cases ’ in The University of Chicago Law Review, 

16 (1949). pp. 203-238. 
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Nations. That was the only new factor in the situation; the others 
had existed before.” 

Neither do these decisions mark the limit of the possible legal 
emanations of the Charter. For there is room for the view that, 
because of the Charter of the United Nations, the State may be 
under a legal duty to prevent the denial of human rights through 
private action taken on such a scale as to assume the complexion 
of a public mischief. Various States of the United States, such as 
New York, New Jersey, Indiana, Wisconsin, and Massachusetts, 
and various local authorities, such as the municipalities of Chicago 
and Minneapolis, have enacted and enforced legislation making it 
an offence to deny employment by way of discrimination on 
account of race, creed, or national origin. These and similar 
measures were taken without dirc'ct reference to the Charter of 
the United Nations. 

The question whether the provisions of the Charter of the 
United Nations impose upon its Members the implied obligation 
to protect human rights and fundamental freedoms against action 
emanating from quarters other than the Slate authority directly 
accountable under international law is of particular importance 
in relation to federal States. It was on the Charter of the United 
Nations, in particular on Article 55. that, in this respect, 
reliance was placed by the Committee appointed by the President 
of the United States in December. 1946, to enquire into civil 
liberties. The Committee suggested in its Report one of the 
most outspoken and impre.ssive documents of all time bearing 

■ ’ It was only by way of CAcepiion that, prior to the Charier of the United 
Nations, the courts of the United States regarded restrictive covenants on 
account of race as being contrary to the Fifth and Fourteenth Amendments 
of the Constitution inasmuch as judicial enforcement of such covenants 
involves discriminatory public action. For a survey of these decisions see 
‘ Race and Oiscrimination in Housing’ by Groner and Helfeld in Va/e Law 
Journal, 57 fl948), pp. 426-458. On occasions courts have denied that enforce¬ 
ment of restrictive covenants is discriminatory seeing that, in law, any group 
regardless of race or colour is entitled to invoke such restrictive provisions. 
Ihe spirit of such dialectical reasoning may be gauged from the argument 
relied upon in a case involving a restrictive covenant against Negroes. The 
Court said, in pointing to the fact that restrictive covenants against prostitutes 
may be enforced: ‘ Yet even prostitutes are a class of our citizenry. If one 
class may by contract be denied the privilege of use and occupancy, why not 
another? White may exclude black. Black may exclude white’: Perkins v. 
Trustees of Monroe Ave. Church (1946), 79 Ohio App. 457, 70 N.E. 2nd 487, 
491. On the other hand, see the Dissenting Opinion of Edgerton J. in Hurd v. 
Hodge (1947), 162 F'. 2d at p. 239, in which it was pointed out that the formal 
argument of the equality of available remedies ’ amounts to saying that if 
Negroes are excluded from decent housing they may retaliate by excluding 
whites from slums *. And see below, pp. 340-342. 
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upon human rights—that the decision given in ^ ^-0 by the 
Supreme Court of the United States in Missouri v. Hollarid- could 
be made the starting point for the enforcement of the Charter by 
Congressional action binding upon all the States of the Union. In 
that case the Supreme Court affirmed the right of Congress to 
eniict legislation intended to give effect to treaty obligations in 
cases in which, in the absence of a treaty. Congress had no power 
to pass statutes encroaching upon the jurisdiction of the States 
as guaranteed by the Constitution. In the view of the Committee 
the decision in Missouri v. Holland was of ‘ obvious importance 
as a possible basis for legislation by Congress in the matter of civil 
rights, notwithstanding existing constitutional limitations.** (This, 
in fact, is the alternative—and, it is believed, the preferablc-- 
method to that propo.sed by the representatives of the United States 
in connection with the drafting of the Covenant of Human Rights. 
On that occasion the United States attempted to solve the difficulty 
by. in effect, exempting federal States from the obligations of the 
most important provisions of the Covenant.’") Apart from the 
problem rai.sed by the federal structure of States it is probable 
that no recourse to a particular constitutional precedent is neces¬ 
sary in order to enable States to fulfil their obligation under the 
Charter to protect human rights against violations from any 
quarter whatsoever. In many countries the Charter of the United 
Nations has indisputably become part of the law of the land. 
Thus according to the French Constitution of 1946 treaties ratified 
by the State derogate from any contrary municipal law without 
any further act of the national legislature other than that necessary 
for the ratification of the treaty.” This applies also to the Charter 
of the United Nations. Admittedly, its provisions are directly 
applicable in the realm of municipal law only to the extent to 
which they con.stitute legal obligations of the State. This is an 
additional reason why the question of the nature of the provisions 
of the Charter in the matter of human rights is of paramount 
importance. Once their legal nature is placed outside the realm 
of controversy, it is probably legitimate to assert that the duty of 

(1920). 252 IJ.S. 416. Sec also, for the same suggestion, Carr, Federid Protec- 
tion of Civil Rights (1947), p. 205, n. 9. 

=• At p. 110. 

Sec below, p. 359. 

Articles 26 and 27. Sec the decision of the Court of Appeal of Paris of 
10 November, 1947, in Chonchol v. Dame Vita for a striking application of 
that provision of the Constitution: Sirey. 1948. 11. p. 83. 
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the State to promote the observance of and respect for human 
rights extends to the obligation to withhold the direct or indirect 
assistance of its law in support of the denial, from whomsoever 
emanating, of human rights and fundamental freedoms. 

The provisions of the Charter on the subject impose legal 
obligations not only upon the Members of the United Nations. 
They imply a comprehensive legal obligation upon the United 
Nations as a whole. They not only authorise the various organs 
of the United Nations to take steps for encouraging and promot¬ 
ing the realisation of that crucial purpose of the Charter. The> 
lay down that the United Nations shall promote ‘ universal 
respect for, and observance of. human rights and fundamental 
freedoms ’ (Article 55(c)). It is true that the phraseology—‘ the 
United Nations shall promote ’—^applies also to the other objects 
of the Economic and Social Council such as the promotion of 
higher standards of living, full employment, conditions of 
economic and social progress and development, solution of 
international economic and social problems, and international 
cultural and educational co-operation. But the degree of legal 
obligation is particularly high with regard to a subject matter 
which, as in the case of human rights and freedoms, is a constant 
and fundamental theme of the Charter. There is laid down here a 
clear duty of collective action. Moreover, that duty exists 
irrespective of any explicit pronouncement of the Charter to that 
effect. It is an inescapable principle of interpretation that when¬ 
ever an international instrument defines, in its constitution, the 
purposes of its being, the right and obligation to give effect to those 
purposes are inherent in it and nothing short of an express 
derogation from that implicit authority can legitimately restrict 
the powers and obligations in question. 

Finally, one of the results of the provisions of the Charter in 
the matter of human rights and fundamental freedoms is to effect 
a far-reaching change in the position of the individual in inter¬ 
national law. If these provisions of the Charter constitute legal 
rights and obligations, then they signify the recognition, in an 
international treaty of wide generality, of rights of the individual 
as such. They transfer the inalienable and natural rights of the 
individual from the venerable but controversial orbit of the law 
of nature to the province of positive law. of international law. 
They thus mark a significant step towards the recognition of the 
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individual as a subject of the law of nations. They are not 
accompanied by the full conferment of international procedural 
capacity upon the individual to enable him to enforce, in his own 
right and in the judicial sphere, the legal benefits of the status 
thus acquired. But their silence on the subject does not imply 
a denial of any capacity whatsoever to vindicate his rights before 
international organs. On the contrary, such capacity will be 
determined not by anv preconceived notions on the question 
whether the individual can under international law derive rights 
under treaties and enforce them in his own name, but by the 
degree to which the United Nations and its organs will assume 
the function of translating into reality the provisions of the 
Charter. In proportion as they do that, the procedural capacity 
of the individual to petition the United Nations will be joined to 
his new status in international law. In turn, the full realLsation of 
the significance of his new status, brought about by the recognition 
of his fundamental rights and freedoms, as a subject of inter¬ 
national law, will enable him to a.s.sert them more effectively in 
the international sphere. In particular, there is henceforth no 
excuse for curtailing or keeping in check his right of cllective 
petition by reliance upon the obsolete doctrine that he is not a 
subject of the law of nations.”” 

3. Human Riums and Fundami:ntal Freedoms under 
THE TRU.sxnnsiiip System 

Tn relation to the Trusteeship System the legal character of the 
obligations of the Charter on the subject seems to have been 
generally recogni.scd. Article 76 of the Charter provides that 
‘ The basic objectives of the trusteeship system, in accordance 
with the Purpo.se.s of the United Nations laid down in Article 1 
of the present Charter, shall be; ... (c) to encourage respect for 
human rights and for fundamental freedoms for all without 
distinction as to race, sex, language, or religion, . . .’. In the 
various trusteeship agreements these provisions have been 
translated into clear legal obligations. Thus Article 7 of the 
Trusteeship Agreement for the former Japanese Mandated 
Islands provides as follows: ‘ In discharging its obligations under 
Article 76 (c) of the Charter, the administering authority shall 

•"•'‘See above, pp. 2.5-47, and below, pp. 240-251. 
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guarantee to the inhabitants of the trust territory freedom of con¬ 
science, and, subject only to the requirements of public order and 
security, freedom of speech, of the Press, and of assembly; 
freedom of worship, and of religious teaching; and freedom of 
migration and movement It will be noted that that Article 
refers to the ‘ obligations ’ of Article 76 (c) of the Charter. 
.Similar provisions, without direct reference to the obligations of 
Article 76. have been incorporated in other trusteeship agree¬ 
ments. Thus, for instance. Article 14 of the Trusteeship 
Agreement for the Territory of Togoland under British administra¬ 
tion provides that ‘ subject only to the requirements of public 
order, the Administering Authority shall guarantee to the 
inhabitants of the Territory freedom of .speech, of the Press, of 
assembly, and of petition The legal character of thc.se pro¬ 
visions is reinforced by the right of petition, which is fully 
recognised and effectively regulated in detail,” to the Trusteeship 
Council and by the machinery of supervision, including visits to 
trust territories.’’ The result, somewhat parado.xical, is that there 
is a wider and more explicit measure of international enforcement 
of—some—human rights and fundamental freedoms of inhabi¬ 
tants of trust territories than in other parts of the world. 

4. Human Rights in tih; PtAcn Tri-atiijs 

The Peace Treaties concluded at Paris in 1947 between the Allied 
Powers on the one hand and Italy. Roumania. Bulgaria, Hungary 
and Finland on the other, provided that these five States ‘ shall 
take all measures necessary to secure to all persons under (their) 
jurisdiction, without distinction as to race. sex. language or 
religion, the enjoyment of human rights and fundamental free- 

124th Meeting of the Security Council. Doc. S/318 
■■■“'First General Assembly. Doc. T/8. See also Article 13 of the Agreement 
relating to the Cameroons. and Article 13 of the Agreement relating to 
Tanganyika. Article 8 (c) of the Agreement relating to the Territory of New 
Guinea under Australian administration guarantees ‘ to the inhabitants of the 
Territory, subject to the requirements of public order, freedom of speech, of 
the Press, of assembly and of petition, freedom of conscience and worship 
and freedom of religious teaching'. Other trusteeship agreements include 
identical or similar provisions. 

” See below, p. 244. 

■’■' On April 25, 1947, the Trusteeship Council approved the text of a provisional 
questionnaire to form the basis for the annual reports to be submitted by the 
adminiistcring authorities (Doc. T/44). The questionnaire included numerous 
items relating to the observance of human rights and fundamental freedoms. 
On the treatment of petitions by the Irusteeship Council see below, 
pp. 242-244. 
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iom. includins freedom of expres.wi.. of Pr® and publication, 
of m%/oas worship, of political opinion and of public meeting 
While the legal nature of the corresponding provisions of the 
Charter may be a matter of controversy" the mandatory 
provisions of these Peace Treaties leave no room for doubt on 
the subject. The binding force of these obligations is not affected 
by the circumstance that, on the face of it, they do not seem to 
be immediately self-executory. The fact that the Treaties lay 
down that the States concerned ‘ shall take all measures necessary 
to secure ’ human rights and fundamental freedoms does not 
mean that until such legislative and other measures have been 
taken the international obligation is not fully effective in the 
international sphere.’* 

In one respect the legal nature of the obligations of these 
Treaties in the matter of human rights is more pronounced 
inasmuch as they provide for machinery for settling, so long as 
the general provisions of the Charter in the matter are not given 
their full and proper effect, disputes concerning the interpretation 
and application of the Treaties. The machinery provided is 
complicated and unorthodox,” but .so long as the States bound 

Article 15 of the Treaty with Italy; Article 3 of the Treaty with Roumania; 
Article 3 of the Treaty with Bulgaria; Article 2 of the Treaty with 
Hungary; Article 6 (1) of the Ireaty with Finland. Similar provisions 
were inserted in the Treaty with Italy concerning territories ceded by 
Italy (Art. 19 (4)) and in the Permanent Statute for the Territory of 
Trieste (Art. 4). The explicit language of the Peace Treaties would seem to 
suggest that their provisions in the matter of human rights partake of a more 
pronounced legal quality than that inherent in the corresponding provisions 
of the Charter. This is so only if it is assumed that the Charter does not 
impose a legal obligation to respect human rights and fundamental freedoms— 
an assumption which has been shown to be incorrect (sec above, pp. 148-152). 
1'here is thus no warrant for the view that in this matter the victors repre¬ 
senting as they claimed to do the cause of human freedom threatened by the 
defeated States—imposed upon the latter binding obligations which they them¬ 
selves had been unwilling to a.ssumc. This is so notwithstanding the possible 
argument that some of the defeated countries had allied themselves with a 
rdgime contemptuous of human rights and freedoms and that therefore special 
assurances might have been considered necessary on their part. 

See above, p. 148. 

So far as the letter of the obligation is concerned the five States put on their 
statute book constitutional enactments embodying fundamental human rights, 
e.g., the Italian Constitution of 22 Dcrembcr, 1947; the Finnish Form of 
Government Act of 17 July, 1949; the Roumanian Constitution of 13 April, 1948. 
Thus, for instance, with respect to Roumania, Bulgaria and Hungary the 
Treaties provide that any dispute concerning the interpretation or execution 
of their provisions, if not settled by direct diplomatic negotiations, shall be 
referred to the Heads of the Diplomatic Missions of the Soviet Union, the 
United Kingdom and the United wStates in the capitals of the respective 
countries. Any such dispute, if not solved within two months by agreement 
between the Heads of Mission, shall be referred, unless the parties agree to 
a different mode of settlement, at the request of cither party to the dispute. 
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by the obligations of these Treaties and the States concerned 
with their enforcement are determined to act in accordance with 
them, that machinery is adequate for the purpose of initiating 
an international procedure with a view to enforcing the 
clauses relating to human rights. Since the ruliticution of the 
Treaties frequent occasion has arisen for setting that machinerv 
in motion. Originally the only way in which .some of the principal 
signatories deemed it feasible to draw attention to a violation of 
these Treaties and to insist on the ob.scrvance of their provisions 
was to refuse to vote for the admi.ssion of Roumania, Hungary 
and Bulgaria to the United Nations on the ground that in view 
of the persistent violations of human rights by tho.se States they 
could not be deemed to fulfil one of the conditions of admission, 
namely, ability to carry out international obligations."' Sub¬ 
sequently the United States, Great Britain and other signatories 
of these Treaties invoked the machinery provided therein for 
settling disputes arising out of the interpretation and application 
of their provisions. The effective resort to that machinery was 
frustrated by the refusal of the Governments of Soviet Russia and 
of Hungary, Roumania and Bulgaria to abide by a clear pro¬ 
vision of the Treaties and to participate in the procedure 
laid down in them. In 1949, at the Second Se.ssion of the 

to a commission composed of one representative of each [.sir] party and a 
third [.vie] member selected by mutual agreement of the two parties from 
nationals of a third party or, failing such agreement, by the Secretary-General 
of the United Nations. The decision of the majority of the Commission shall 
be binding upon the parties. 

See, in respect of the applications of Roumania, Bulgaria and Hungary, Minutes 
of the 204th, 205th and 206th Meetings of the Security Council. 

In April and May, 1949, the Governments of Great Britain and the United 
States informed Soviet Ku.ssia that a dispute had arisen between them and 
the Governments of Bulgaria, Hungary and Roumania concerning the inter¬ 
pretation of the human rights clauses of the Peace Treaties and asked that a 
conference of the Heads of the Diplomatic Missions of Soviet Russia, the 
United .States and Great Britain in these countries be convened for the purpose 
of examining the dispute. The Soviet Government declined to accede to the 
request on the ground that the action taken by Bulgaria, Roumania and Hun¬ 
gary ‘ far from constituting a violation of the Peace Trealics, pursues the aims 
provided for in those articles of the Peace Treaties . . . which made it incum¬ 
bent upon the Governments of Bulgaria, Hungary, and Roumania to pursue 
measures for the dissolution of organisations of a Fascist type to prevent in 
the future the existence of activity of organisations of such a type hostile to 
the democratic rights of the peoples’ (Russian Note of 19 July, 1949). For 
the British and American Notes see Bulletin oj State Department. 1:0 (1949). 
p. 755, and 21 (1949), p. 29. ( or the Resolution of the Third General Assembly 
of 30 April, 1949, referring to the accusations against the Governments of 
Bulgaria and Hungary sec Doc. A/842; Bulletin of State Department, 20 
(1949), p. 612. In a previous Note of 11 June, 1949) the Russian Ciuvernrnent 
as.serled that the measures complained of were carried out in order to fulfil 
the articles of the Peace Treaties and were ‘ fully within the domestic juris- 
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Third General Assembly, Bolivia and Australia brought befou; 
the United Nations, by reference to the provisions of the Charter 
and of the Paris Peace Treaties, the question of the observance 
by Bulgaria and Hungary of human rights and fundamenml free¬ 
doms, including questions of religious and civil liberties. 

The Paris Conference of 1946 rejected the propo.. il, put 
forward by Australia, for e.stablishing a Euiopean Couit of 
Human Rights charged with the enforcement of the relevant 
clauses of these Treaties on the ground that the implementation 
of obligations concerning human rights falls within the province 
of the organs of the United Nations; that ‘ as long as no funda¬ 
mental iinderstanJing has been arrived at on the principles 
involved, it is impossible in the present state of international law 
to eonipel a State to aecept the decisions of an international legal 
body in this matter ’ ”; and that, in any case, the implementation 
of provisions concerning human rights would be covered by the 
machinery laid down in the Treaty for settling disputes arising out 
of the interpretation and application of the Treaty. The first 
of the reasons would be valid if the Economic and Social Council 
and the Commission on Human Rights had elTectively claimed 
the right to ensure the observance of human rights—a view which 

diction of these countries ;is soverei.«n Slates’. Ihcrc is no doubt that the 
Russian Government in arrogating to itself a power of decision which the 
Treaties left to a conference of ambas.sadors or to an independent conimis* 
sion committed a breach of the Treaties in question. The three countries 
directly concerned adopted a similar attitude. In a Note of 19 September, 
1949, presented to the Governments of these Slates, Great Britain accurately 
described their refusal to join in establishing a commission provided for in 
the Peace Treaties as a deliberate breach of their obligations. 1 he Note 
said; * His Majesty's Government do not recognise any right in the Bulgarian 
Government to arrogate to itself the sole interpretation of the treaty of peace, 
to w'hich it is itself only one party. Article 36 would be meaningless if the 
Bulgarian Government were to be the sole arbiter of the execution of its 
obligations under the peace treaty. As to the suggestion that the action of his 
Majesty’s Government in invoking the peace treaty constitutes an unwarranted 
intervention in Bulgarian internal affairs it is obvious that the sovereignty 
of Bulgaria is in fact limited by the international obligations of the Bulgarian 
Government. The claim that the Bulgarian Government has complied with 
Article 4 [relating to the prevention of activities hostile to democratic rights] 
of the treaty docs not excuse breaches of other Articles. Article 4 was not 
intended to be used as a cloak for the denial of the fundamental freedoms 
specified in Article 2 nor as a pretext for the suppression of all opposition to 
the rule of a majority.’ The United Slates delivered similar Notes. At the 
Fourth General Assembly the United States proposed that the question of the 
obligation of the States concerned to participate in the machinery provided 
by the Treaties for the settlement of disputes should be submitted for an 
Advisory Opinion of the International Court of Justice. The proposal was 
adopted. 

^*Sec below, p. 205. 

■ .As quoted in the Report of Dr. Mailin, cited below, p. 165. 
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had not at that time commended itself to these bodies”—and if a 
legal basis could be found for their acting in that capacity apa.rt 
from the provisions of the Charter and in relation to States w hich 
arc not Members of the United Nations. There must be serious 
objection to the second reason given, namely, that so long as there 
is no fundamental undci standing' concerning the nicaninc of 
human rights and freedoms, the enforcement of these riglUs by a 
judicial agency—national or international—is impossible. The 
Treaties refer e.xpressly to .some—the most important- of these 
rights and freedoms, such as freedom of cxpre.ssion. of Press 
and publication, of religious worship, of political opinion and of 
public meeting, .ludicial tribunals in various countries have 
c iocrienccd no undue didiculty in interpreting these freedoms, 
however generally formulated, in the light of varying etreum- 
stances. ”* The objections to the idea of an international court as 
the normal agency of first instance to enforce respect for human 
rights are stated elsew'here in this book. They are not of the kind 
advanced by the Paris Peace Conference.'' The eventual 
admission of the Stales concerned as Members of the United 
Nations need not neces.sarily alfect the continuation of the special 
regime of enforcement of the provisions relating to human rights. 
There is no principle of law which prevents any Member of the 
United Nations from undertaking, in this respect, obligations of 
a character more stringent than those applicable to other 
Members of the Organisation. On the other hand there is objec¬ 
tion to a situation in which, in a matter as basic as human rights 
and fundamental freedoms, different procedures of supervision 
and enforcement—unless voluntarily accepted—^rest upon dif¬ 
ferent Members of the United Nations. Once an elTeetive 
International Bill of Human Rights has been accepted by most 
Members of the United Nations, including the States bound by 
the special precisions of the Peace Treaties imposed upon them, 
the reason will have disappeared for any differentiation of treat¬ 
ment and obligations in this respect. 


««See below, pp. 225, 226. 

“•Sec below, pp. 327-3.13. 

For an interesting suggestion linking the enforcement of the relevant provisions 
of the Paris Peace Treaties with Articles 55 and 56 of the Charter and with 
the Human Rights Commission sec the Report of Dr. Andrew Martin presented 
io the International Law Association at Bnissels in 1948. 
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EFFECT OF THE CLAUSE OF DOMESTIC 
JURISDICTION 
(Article 2 (7) of the Charter) 

1. Thh RkM’Vancc of thf Exclusion of Mattfrs of 
D oMFSTfc Jurisdiction. The Meaning of ‘ Intervf:ntion ’ 

The extent to which the purpose of the Charter in the matter 
of the protection of human rights is affected by Article 2, para¬ 
graph 1—the clause of ‘domestic jurisdiction"—has justly 
been regarded as of crucial significance. That provision —so 
far the most frequently invoked —of the Charter lays down as 
follows: 

Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any state or shall require the Members 
to submit such matters to settlement under the present Charter; 
but this principle shall not prejudice the application of enforce¬ 
ment measures under Chapter VII. 

The view has been widely expressed that the effect of that clause 
is to reduce to a minimum or to render altogether nugatory the 
protection of human rights in pursuance of the Charter.' What¬ 
ever truth there may be in that assertion, the question must be 
distinguished from that of the legal obligation of the Members of 
the United Nations to respect human rights and fundamental 
freedoms. Even if the United Nations had no power at all to 
enforce it, directly or indirectly, the legal duty itself would still 

' Sec below, p. 173. And see, for instance. Professor Rappard's suggestion 
that ' as almost all, if not all, measures violating the fundamental rights 
of the individual, however defined, are held to be such matters [of domestic 
jurisdiction], one cannot escape the conclusion that the United Nations have 
denied themselves the possibility of protecting such rights by international 
legal action* (77/e Annals of the American Academy of Political and Social 
Science, January, 1946, p. 119). The accuracy of that suggestion probably 
depends on what is meant by ‘ international legal action ’. 
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remain in full vigour.'* Any Member disregarding that obligation 
would be acting contrary to one of the fundamental purpoajs of 
the Charter.' 

The answer to this question as to the extent to which the 
‘ domestic jurisdiction ’ clause of Article 2, paragraph 7. affects 
the protection of human rights by the United Nations depends 
upon the interpretation of the two principal terms of that para¬ 
graph : ‘ intervene ’ and ‘ matters which are essentially within 
the domestic jurisdiction of any state ’. 

Paragraph 7 of Article 2 refers only to such action on the part 
of the United Nations as amounts to intervention; it does not rule 
out measures falling short of intervention. Intervention is a 
technical term of. on the whole, unequivocal connotation. It 
signifies dictatorial interference in the sense of action amounting 
to a denial of the independence of the State. It implies a 
peremptory demand for positive conduct or abstention—a 
demand which, if not complied with, involves a threat of or 
recourse to compulsion, though not necessarily physical compul¬ 
sion, in some form. This has been the current interpretation of 
the term ‘ intervention ’. In the words of Professor Brierly. in 
order that we may speak of intervention in its scientilic as 
distingui.shcd from its popular connotation, ‘ the interference must 
take an imperative form; it must either be forcible or backed by the 

See above, p. 148. 

* Thus il is by reference largely to the clause of domestic jurisdiction that 
Rrunet {op. cit., p. 177) arrives at the conclusion that ‘ pour le moment, on 
ne pent pas dire que, sauf dans Ics cas oil iin Etat commeltrait unc violation 
grossierc dcs droits de Thomme, ou des attentats graves ct repetds aux 
libertes fondamentales des individus, il impose rcellement aux Etats I'obliga- 
tion juridique de respecter les droits et Ics libertes de leurs res.sortissantsIt 
is not clear why the fact of systematic and gross violations should make a 
difference to the question of the legal nature of the obligation unless it is 
assumed that they amount to a threat to international peace (see below, 
p. 186), and as such justify intervention. The obligations in the matter of 
human rights are, it is submitted, legal obligations regardless of the manner 
of interpretation of Article 2, para. 7. The learned author, while denying 
the legal nature of the relevant provisions of the Charter, considers unilateral 
declarations such as the Atlantic Charter of 14 August, 1941, or the Declara¬ 
tion of the United Nations of 1 January, 1942, to be ‘des engagements 
solennels liant des signataircs Ics uns vis-a-vis dcs autres’ (p. 199). The 
difficulty is increased by the fact that in Professor Brunet's view the ques¬ 
tion of human rights is altogether outside Article 2, para. 7, so that appar¬ 
ently intervention is possible in any case. Yet it is hardly possible to speak 
of the legal right of intervention in the absence of a legal duty which such 
intervention is intended to enforce. The writer has been informed that Pro¬ 
fessor Brunet is now of the view that the Charter docs impose legal obliga¬ 
tions upon the Members of the United Nations in the matter of human 
rights and fundamental freedoms. 
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threat of force Oppcnheim described intervention as ‘ dicta¬ 
torial interference by a Stale in the affairs of another State and 
emphasised that ‘intervention proper is always dictatorial inter¬ 
ference. not interference pure and simple Prolessor Verdross 
speaks of intervention as taking place when a Slate threatens 
another with an evil if the latter refuses to yield in a matter \yhich 
intcriiutioiiul law leaves to its exclusive jurisdiction. Prolc.ssot 
Stowcll, in the lending monograph on intervention, icfers to it 
throughout as action aiming at enforcement." There are few 
topics of international law in which the uniformity of definition is 
so impressive and instructive. In order to justify the use of the term 
‘ intervention ’ in its accepted .scientific connotation there must 
be an attempt to ‘ impose the will ’ ’ of one or more States upon 
another State in an ‘ imperative form 

Intervention is thus a peremptory demand or an attempt at 
interference accompanied by enforcement or threat trf enforce¬ 
ment in case of non-compliance. Enforcement, in this connexion. 
m;iy mean either direct measures of compulsion or such indirect 
pre.ssurc as is associated with non-compliance with a legal obliga¬ 
tion or with a pronouncement of an international authority 
having binding legal effect." That interpretation of the term 

^ The Law of Nations (4lh ed., 1949). p. 284. Lawrence {International Law 
Ord ed., revised, 1905)) uses almost identical terms; ‘The essence of inter¬ 
vention is force, or the threat of force, in case the dictates of the intervenini: 
power are disregarded’ (p. 116). 

' /ntennnional Law, vol. I (2nd ed., 1912), § 134. 

Volkerrerht (1937), p. 203. 

• Intervention in International Law (1921). 

'See Spiropoulos, Traite theorique et pratique de droit international public 
(1933), p. 131; Accioly, Traite de droit international public, vol. 1 (translated 
from the Portuguese, 1940), p. 279. 

* Stnipp in Hague Rccueil, 47 (1934) (i), p. 513. 

“The writer has expressed this view in the following manner in his seventh 
edition of volume 1 of Oppenheim’s International Law (1948, p. 378): ‘In so 
far as a recommendation although not implying a legal obligation to 
accept it, is calculated to exercise direct pressure, likely to be followed by 
measures of enforcement, upon a State in a matter which is essentially 
within its domestic jurisdiction, it is probable that it would come within 
the terms of Article 2 (7). Other recommendations, even if addressed to 
individual States, are not excluded by the terms of that provision. The 
same applies to recommendations which are general in character.' This 
statement of the legal position was relied upon by the representative of 
India in answer to the repeated contention of South Africa, in September, 
1948, that the General Assembly of the United Nations had no jurisdiction 
to entertain the Indian complaint concerning the treatment of Indians in 
South Africa. He said: ‘.... the terra “ intervention *’ has a well-known 
technical meaning in international law; it means dictatorial interference. 
Let us suppose that this General Assembly discusses this subject, studies it, 
ascertains the facts and makes certain suggestions which may help the 
Governments concerned to arrive at a settlement of the problem. None 
of these processes involve intervention in the sense which that term has in 
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‘ intervention * supplies an answer to the question of the limits of 
the action of the organs of the United Nations undertaken in order 
to encourage and promote the observance of human rights and 
freedoms. Thus it would follow that the General Assemblv, or 
the Fconomic and Social Council, or any other cc^mpctent organ 
of the United Nations, are authorised to discuss a situation arising 
from any alleged non-observance by a State or a tnintbcr of Stales 
of their obligation to respect human rights and freedoms. The 
object of such discussion may be the initiation of a study of the 
problem under the aegis of the United Nations; it may be a recom¬ 
mendation of a general nature addressed to the Members at large 
and covering in broad terms the subject of the complaint; or it 
may even be a recommendation of a .specific nature addre.s.scd 
to the State directly concerned and drawing its attention to the 
propriety of bringing about a situation in conformity with the 
obligations of the Charter." None of these steps can be con¬ 
sidered as amounting to intervention. None of them constitutes 
peremptory, dictatorial, interference. None of them subjects to 
coercive action, or to a threat thereof, the unwilling determina¬ 
tion of a State. They may mould its attitude, but this is a matter 
different from compulsion. There is no legal obligation to accept 
a recommendation or to take into account the general sen.se of a 
di.scussion or to act upon the findings of an enquiry. Admittedly, 
pressure of the public opinion of the world as expressed through 

international law, and therefore none of these processes are burred by the 
language of Article 2, paragraph 7, of ihe Charter' (A/PV. 146. p. 21). 
See also for an expression of the same view by the Indian representative 
at the Third General Assembly (2nd Part): A/PV. 212, pp. 102-105, 106 
(14 May, 1949). 

See below, p. 172, on the difTiculty of distinguishing between general and 
specific recommendations. 

®‘Scc below, p. 204. It is suggested by Goodrich and Hambro, in relation 
to Article 2 (7), that ‘ while discussion does not amount to intervention, 
the creation of a commission of inquiry, the making of a recommendation 
of a procedural or substantive nature, or the taking of a binding decision 
constitutes intervention under the terms of this paragraph': Charter of 
the United Nations (2nd ed., 1949), p. 120. It is doubtful whether this i.s 
an accurate statement of the legal position. In the discussion concerning 
the complaint of the World Federation of Trade Unions in the matter of the 
violation of Trade Union rights, the Argentinian representative urged before 
the Economic and Social Council, in March, 1949, that as under Article 2 (7) 
the United Nations was not competent to intervene in matters which were 
essentially within the domestic jurisdiction of any State, that principle 
applied a fortiori to non-governmcntal organisations. Yet he did not deny 
that the Economic and Social Council had the right, in the economic and 
social held, Mo recommend that Member States should adopt certain 
measures'. He insisted that such recommendations were not 'mandatory'; 
Economic and Social Councii Official Records, Fourth Year, Eighth Session. 
Fcbruary-March, 1949, p. 47. 
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these channels may be made to bear upon the recalcitrant State. 
That kind of persuasion no provision of the Charter would have 
been able to prevent. Undoubtedly, when a ‘ recommendation ' 
is in fact in the nature of a decision the disregard of which may in 
certain eventualities involve coercion, it is arguable we cannot 
put it higher than that—that it may fall within the terms of 
Article 2, paragraph 7. This might be the case with regard to 
recommendations of the Security Council acting, at an advanced 
stage of the dispute, under Chapter VI of the Charter, i.c.. in 
connexion with disputes likely to constitute a threat to peace - 
although in such ca.ses, becau.se the dispute has assumed an inter¬ 
national character and is no longer essentially within the domestic 
jurisdiction of the State, the applicability of Article 2, paragraph 7. 
may become altogether doubtful. 

One of the reasons for the comprehensive formulation of 
Article 2. paragraph 7, as finally adopted, was the desire to 
exclude the po.ssibllity of the Economic and Social Council 
making a specific recommendation, addressed to the parties to 
the dispute, in a matter which is primarily within their domestic 
jurisdiction. This does not mean that Article 2. paragraph 7. 
excludes recommendations, either general or specific, with regard 
to other spheres of the activities of the United Nations.'® In the.se 

' * For a suggestion that the Economic and Social Council in considering ques¬ 
tions which ari.se out of tariffs or commercial policies may make recom¬ 
mendations to Governments generally rather than to specific Governments, 
sec the testimony of Dr. Pasvolsky, representing the wStatc Department, 
before the United States Senate Foreign Relations Committee in the course 
of the Hearings on the Charter of the United Nations (Revised Edition, 
p. 310'). The tenuous nature of the distinction between general and specific 
recommendations may be gauged from the fact that he admitted that the 
reports and recommendations, though general, might refer to specific con¬ 
ditions. He pointed out, in answer to questions, that such reports and 
recommendations might be the result of investigations specially made in 
particular countries- such investigations, in turn, following from the right 
of the various agencies of the United Nations to initiate studies and reports; 
that the United Nations would wish to concern itself with such matters as 
currency policies and subsidies to the merchant marine and to make recom¬ 
mendations on them as in other matters affecting internaiional economic 
relations; that such recommendations would have ‘considerable effect'; that 
although persistent disregard of .such recommendations might cause ill-will 
and dirticultics, a similar result would follow from a mere discussion arising 
out of a complaint; and that ‘ as complaints can be made at any time and 
in any wav ’ it was useful to provide machinery for adjusiing them. He 
admitted that ‘as the Organisation takes over the function of making 
studies and recommendations on human rights, it may wish to make 
studies in those fields and make pronouncements* (ihtd., pp. 310-311). The 
Chairman of the Committee and Senator Vandenberg—both of whom took 
an active part in the drafting of the Charter--expressed no doubt as to the 
power to make recommendations, but recalled that the latter were not 
binding. 
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other spheres a recommendation, even if specifically addressed 
to a State, not being in the nature of a binding decision the 
disregard of which may entail legal consequences, does not 
constitute intervention. Neither would an enquiry amount to 
intervention, so long as it does not take place in the territory of the 
State concerned against its will. The wide limitation of Article 2, 
paragraph 7, was in.scrted at San Francisco—in contrast with the 
limitation of the Dumbarton Oaks Proposals, which excluded 
intervention only in connexion with the settlement of 
disputes- -for the rea.son that, as in the meantime the United 
Nations and, especially, its Economic and Social Council were 
granted broader powers and authority, it was necessary expressly 
to exclude the possibility of their ‘ interfering directly in the 
domestic economy, .social structure, or cultural or educational 
arrangements of the Member States The intention was to rule 
out direct legislative intervention by the United Nations in matters 
normally reserved to the legislature of the State. The problem 
was, as one of the Delegates of the United States put it at the San 
Francisco Conference: ‘ Shall the organisation itself intervene 
in the domestic life of the Member States or shall it deal with it 
through national governments? ' " Or, as stated in the American 
Official Commentary in relation to the powers of the Economic 
and Social Council: ‘ Unlike the Security Council, the Economic 
and Social Council was not to have any coercive powers ... it 
could not interfere with the powers and functions of sovereign 
States. It could not command performance by individual member 
nations; it should not reach into domestic affairs of Members. Its 
tools and procedure are those of study, discussion, report and 
recommendation. The.se are the voluntary means of a free and 
voluntary association of nations.’ Direct legislative interfer¬ 
ence by the United Nations— i.e., an attempt to impose upon 
States rules of conduct as a matter of legal right—would clearly 
come within the orbit of intervention.”' 

*•' Official American Commentary (as cited above), p. 58. 

’ ‘ As quoted by Robinson, op. cit., p. 44. 

Official American Commentary, p. 103. 

^‘‘The question whether the Economic and Social Council is entitled to make 
recommendations addressed to individual Members of the United Nations 
was raised in 1948 in connexion with the dispute between Yugoslavia and 
the United Stales concerning the retention by the United States of the 
Yugoslav gold reserves. These reserves were deposited in the United 
States by Yugoslavia during thq Second World War. They were 
subsequently retained by the United States as security in respect of 
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It may be argued that, inasmuch as Article 2, paragraph 7. 
excludes from the exception of domestic jurisdiction enforce¬ 
ment action under Chapter VII. the interpretation here adopted 

certain claims of the United States Yugoslavia then brought the 
niMtter before the Economic and Social Council on the ground, inrrr 
alia, that the action of the United States in retaining the gold deposits 
hud effects detrimental not only to Yugoslavia hut also to world economy 
in general, 'fhe United States challenged the jurisdiction of the Council, 
one" of the reasons being that it had no competence to deal with the iriaticr 
as it had no power to make recommendations to individual Members of 
the United Nations. In fact, the Economic Committee, in reporting to the 
Council on 4 March, 1948, in the sense that the latter had no juris¬ 
diction in the matter raised by Yugoslavia, formally expressed the view 
that ‘ Article 62 of the Charier does not empower it [the Council] 
to make recommciulalions to individual members of the United Nations ' 
(E '743, 4 March, 1948). I hat view, however, did not secure general 
acceptance. In particular, the representative of Australia doubted its 
accuracy (.see E/AC.6/23). .Similarly, in the legal opinion prepared by the 
Secretary-General the view was cxpres.sed: ‘(b) That the Council has juris¬ 
diction to deal with the item in question and any other international economic 
mailer from the ecom)mic a.spect. (c) 7'hat the Council has also jurisdiction 
to deal with the item in question and any other international economic 
matter from the dispute aspect, provided it considers such dispute lo be 
related lo an international economic problem and to be of a nature such 
as would primarily be the concern of the Councir (E/AC.6/25, p. 6). On 
the other hand, the representative of the United Slates, in a detailed memor¬ 
andum, produced evidence purporting to prove, largely by reference to the 
preparatory work of the Conference, that no recommendations by the 
Economic and Social Council lo individual States were admissible under the 
('barter. Eventually, the Council adopted a Resolution declining jurisdiction 
on grounds other than that principally relied upon by the United States 
(E/7f)4, 9 March, 1948), The main rca.son adduced for the decision was 
that the Council had no jurisdiction to lake cognisance of the juridical 
issues involved in the dispute. It appeared that before Commission II (and 
its Committee 11/3) of the Conference at San Francisco the .Australian 
proposal in connexion w'ith the present Article 62 (1) was as follows: 
‘The Economic and Social Council shall have power ... to make, on 
its own initiative, recommendations lo the Ciencral Assembly or lo individual 
members of the United Nations with respect to internalioMal economic, social, 
cultural and other like matters, for the advancement of human welfare.' 

The unpubli.shed records of the United States Delegation contain the follow¬ 
ing summary of the records of the relevant sub-committee of 18 and 19 May, 
1945: ‘(3) Paragraph (b) was unanimously approved with the additions 
of the words “studies, reports and” before “recommendations”. (4) In 
the course of discussion on the preceding item, the Australian proposal 
that the Economic and Social Council might make reports to individual 
member governments was voted down.’ Meeting of 19 May: ‘At ihe 
request of the United States, the Committee reconsidered its action of 
18 May and agreed, Australia dissenting, to language which would restrict 
recommendations to individual members’ (United States Mission to the 
United Nations, Press Release 396, 2 March, 1948). Apart from the character 
of the preparatory task involved, it is doubtful whether the evidence cogently 
supports the argument contended for. It is possible that the elimination of 
the reference to recommendations to individual States was merely intended 
to exclude a phrasing under which recommendations could be addressed to 
the General As.sembly only, as distinguished from the members of the 
United Nations. While recourse to preparatory work in the interpreta¬ 
tion of treaties is generally admitted, there has been, for good reasons, no 
tendency to question the soundness of the ruling of the Permanent Court 
of International Justice in the Advisory Opinion on the European Commis¬ 
sion of the Danube (Scries B, No. 14, p.32) to the effect that recourse to pre¬ 
paratory work is not permissible with regard to confidential records known 
only to some of the parties. 
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is open to question. For, it may be said, if enforcement measures 
under Chapter VII are expres.sly taken out from the limitation of 
Article 2, paragraph 7, then it is clear that that provision con¬ 
templates—and excludes from the competence of the United 
Nations.such acts of intervention as do not amount to enforce¬ 

ment. The answer to this is that there exist degrees and measures 
of enforcement and intervention which are lass drastic and far- 
reaching than those falling within the terms of enforcement 
action under Chapter VII. Thus, for instance, a peremptory 
recommendation by the Security Council, accompanied by a 
distinct intimation of action against the non-complying Stale, 
would be covered by the limitation imposed by Article 2, para¬ 
graph 7—assuming always that the que.stion is one ‘ essentially 
within the domestic jurisdiction ’ of the State concerned. 


2. The Meaning of the Term ‘ Essentially Within the 
Domestic Jurisdiction of any State ' 

In interpreting the terms of Article 2. paragraph 7. commentators 
have concentrated their attention on the meaning of the phrase 
‘ matters which arc essentially within the domestic jurisdiction of 
any state ’. They have taken it for granted that the term 
‘ intervention ’ is synonymous with interference and any other 
kind of active concern with matters falling within that sphere - 
an assumption which, as has been shown, is unwarranted 

’’Sec, e.f;., Robinson, op. cit.. pp. 41-46, 70, 74-76. 79, who treats the terms 
intervention and interference as synonymous and who regards as intervention 
recommendations addressed by the General Assembly or the Economic and 
Social Council to particular States. He is of the view (see p. 78) that as 
the recommendations of the General As,sembly could be construed as pres¬ 
sure by the public opinion of the world ‘ and consequently on a strict inter¬ 
pretation as “ intervention they fall within the prohibition of Article 2, 
paragraph 7. The learned writer assumes that because of the prohibition of 
intervention the Assembly is not authorised to make recommendations, under 
Articles 10 and 13, in relation to matters of domestic jurisdiction [op. rir., 
pp. 74, 78). It is submitted that on a strict, as distinguished from a popular, 
interpretation of the term, such kind of pre.ssure cannot be regarded as 
intervention. See also Kcisen in Yale Law Journal. 55 11946) pp. 997-1007, 
who, without discussing the meaning of the term ‘ intervention \ attributes 
a devastating effect to Article 2, paragraph 7, of the Charter. He considers 
that it is hardly po.s.sible for the Economic and Social Council to fulfil 
effectively its functions of study, report and recommendation under Article 
62 without intervening in matters of domestic jurisdiction (p. 1007). 1'hc 
same applies, in his view, to the obligation of co-operation, under Article .*56, 
for the purpose of promoting, hirer alia, respect and observance of human 
rights and freedoms in conformity with Article 55. There is no warrant 
in the terms of the Charter for the.se pcssimi.sJc conclusions. 
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However quite independently of the interpretation of the term 
‘ intervention there is no justification for the view that Article : 
paragraph 1, in so far as it refers to matters which arc 
essentially within the domestic jurisdiction of States, reduces most 
of the provisions of the Charter, including those relating to 
human rights and freedoms, to a mere form of words. 
Undoubtedly, the limitation expressed in Article 2, paragraph ., 
is, because of its generality, one of the governing rules of the 
Charter. But that governing effect docs not reach beyond its 
ascertainable terms. 'I'he degree of its clarity and rigidity is 
determined both by its natural meaning and by other provisions 
of the Charter. If, for instance, the Charter were to contain 
a definite ruling that certain categories of questions are 
‘ international ’ as distinguished from ‘ domestic ’, Article 2, para¬ 
graph 7, would not apply to such matters. The result must be 
the same, or similar, in relation to matters which arc manifestly 
international cither as the result of their repercussions or because 
the Charter or some other treaty has made them the subject of 
international obligations. Whether they are so is a matter of 
careful examination of any particular situation and of a con¬ 
scientious interpretation of that most difficult Article of the 
Charter—an interpretation aiming at the effectiveness of the 
repeatedly stated purposes of the Charier as a whole and reducing 
to its true proportions any excessive prominence claimed for 
seemingly categorical limitations. The construction of Article 2. 
paragraph 7, is not a legitimate occasion for a pessimistic exercise 
in frustration such as is expressed in assertions that that clause 
reduces most of the obligations of the Charter to a euphemistic 
declaration; that it leaves to every Member of the United Nations 
the right to determine whether a matter is or is not within its 
domestic jurisdiction; and even that with regard to such matters 
there is no room for the obligations of the Charter prohibiting 
recourse to force.'* 

There has been an inclination to assume that the change of 
phraseology in the Charter, as compared with the corresponding 
Article of the Covenant of the I.^ague of Nations, implies a 
restriction of the competence of the United Nations more drastic 
than that contemplated in the Covenant. The latter, without 
ruling out altogether the competence of the League, laid down. 


’•See below, p. 181, n. 34. 
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in Article 15 (8), that the Council should make no recommenda¬ 
tion with respect to matters which were claimed and found by the 
Council to be, according to international law, within the exclusive 
domestic jurisdiction of the State. It may be argued that under 
the Covenant such questions as conferment of nationality, 
admission of aliens, or regulation of mrilTs, though * essentially 
within the domestic jurisdiction of the State ceased to be matters 
which ‘ according to international law ’ are ‘ exclusively within 
the dome.stic jurisdiction of the State ’ as soon as they became 
the subject of regulation by customary or conventional inter¬ 
national law'*; while under the Charter these matters, though 
regulated by international law. would still be matters which are 
‘ essentially ’ within the domestic jurisdiction of the State. There 
is little persuasive force in this somewhat verbal argument. For it 
may be said, with equal justification, that a matter is essentially 
within the domestic jurisdiction of the State only if it is not regu¬ 
lated by international law or if it is not capable of regulation by 
international law. There arc few such matters, if any. It is 
arguable that a matter is essentially one of domestic concern if it is 
incapable by its nature of assuming an international complexion, 
I.C., if it cannot have international repercussions. It may be 
difficult to adduce examples of such matters. There is no 
technical—or immutable—^sensc attaching to the term 
‘ essentially In the modern age of economic and political 
interdependence most questions which, on the face of it, appear 
to be essentially domestic are. in fact. e.ssentially international. 

A principle clearly affirmed by the PermanenI Court of International Justice 
in the Advisory Opinion concerning the Tunis inuJ Mannro NaTiomility 
Decrees: Series B, No. 4, pp. 23-24. 

As is shown by the attempt, in the oilicial American Commentary, to explain 
the substitution of the term ‘ essentially ’ for ‘ solely ’ as used in the Durnbarton 
Oaks Proposals: ‘It seemed ineffectual to use “solely” as a lest in view 
of the fact that under modern conditions what one nation docs domestically 
almost always has at least some external repercussions. It seemed more 
appropriate to look to what was the essence, the hcarl. of the matter ra:htr 
than to be compelled to determine that a certain matter was “ solely ” domestic 
in character’ (p. 58). It is not easy to follow the meaning of the explanation. 
The ‘ essence, the heart, of the matter’ seems to be that in modern conditions 
the domestic and inlcrnalionul aspects are closely interwoven. See, for 
instance, the emphatic aflirmalivc answer given by the representative of the 
State Department in the course of the Hearings before the vSenate Foreign 
Relations Committee to the question of Senator Barkley: * Is it not true that 
almost every problem that concerns international relations must originate 
somewhere, and that somewhere usually is within the domestic boundaries of 
one nation and may leap over into another nation and create an international 
situation?’ (p. 312). 
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In the practice of the United Nations the terms | exclusively ’ and 
‘ essentially ’ have been treated as synonymous/* 

In the light of the above intcrprcUition the restriction upon 
the competence of the United Nations would seem to go less lar 
than that imposed upon the competence of the League of Nations. 
For a matter may be according to international law as it stands at 
present within the e.xclusivc domestic jurisdiction of the State, 
while at the same time, because of its international implications 
and the growing interdependence of States, it may be 
essentially an international matter as distinguished from a matter 
of domestic jurisdiction. In particular, it is not essentially a 
matter of domestic juri.sdiction if it has become the subject of 
international obligations undertaken by the State. It has been 
submitted that—independently of the question of their enforce¬ 
ability—the respect and observance of human rights have become 
a subject of international obligations in the legal sense of the term. 
The fact that these obligations constitute, in various ways, a 
persi.stent theme of the Charter and one of its principal features, 
adds emphasis to that submission. Finally, as has been suggested 
and as will be shown in more detail latera di.spute or situation 
ceases to be essentially within the domestic jurisdiction of a State 
if its nature or repercu.ssions are such as to constitute a direct or 
potential threat to international peace and security. This applies 
not only to recommendations of the General Assembly under 
Article 14 —a power which the General Assembly pos.se.s.ses in 
any ca.se for the reason that recommendations are not affected by 
the prohibition of intervention—but also to the jurisdiction of the 
Security Council.**’ 

It also appears from the official commentary submitted to the 
P csident of the United States, a country which played 

Sec below, p. 208. 

*“Sce below, p. 184. 

According to which the Gcnerul Assembly may recommend measures for the 
peaceful adjustment of any situation, regardless of origin, which it deems likely 
to impair the general welfare or friendly relations among nations. 

‘‘Sec below, p. IS,*?. Dr. Rohin.son iop.cit., pp.80-81). in somewhat pessimistic 
apprehension of the restraints of Article 2, paragraph 7, regards it as an open 
(jucstion whether the General Assembly may act, under Article 11, paras. 2 
and 3, in questions relating to international peace and security if they ari.se 
out of matters of domestic jurisdiction. He suggests that even the fact of 
calling the attention of the Security Council to a situation likely to endanger 
international peace and security (Article 11, para. 3) ‘might well be regarded 
as intervention in domestic affairs There seems to bc^no warrant for that 
interpretarion. 
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a prominent part in the formulation of Article 2(7) that the change 
in the wording of the clause, inasmuch as it omits any reference 
to international law, cannot be interpreted as constitutins a 
further intentional limitation upon the activities of the L'nitcd 
Nations as compared with those of the League of Nations. The 
reason given for the omission of the reference to international law 
was that ‘ international law on the subject was indcUnite and 
inadequate ’ and that ‘ to the extent that the matter is dealt with 
by international practice and textbook writers, the conceptions arc 
antiquated and not of a character which ought to be frozen into 
the new organisation ’."• It is not easy to follow the meaning of 
that explanation. For. clearly, an international tribunal, in con¬ 
formity with the weighty pronouncement of the Permanent Court 
of International Jastice in the Advisory Opinion concerning the 
Tunis and Morocco Nationality Decrees,""' would interpret the 
term ‘ international law ’ by reference to the developing content of 
customary and conventional international law. and not to any 
rigid conception obtaining at the time of the adoption of the 
Charter. The more accurate explanation of the change is prob¬ 
ably that it is merely verbal and devoid of legal consequences.” 
The Charter contains a number of such inconsequential changes 
as compared with the Covenant of the League of Nations. 

It follows from what has been .said above that in interpreting 
Article 2. paragraph 7. of the Charter the Members and organs of 
the United Nations ought to act on the view that in adopting 
Article 2, paragraph 7. the authors of the Charter did not. cither 
inadvertently or by design, introduce a disintegrating element into 
the Charter; that in excluding matters which are essentially within 
the domestic jurisdiction of States they did not include within that 
exception matters which arc the subject of international obliga¬ 
tions (for these are not essentially within the domestic jurisdiction 
of States); that the.se international obligations include the 
observance of and respect for human rights and freedoms—one 
of the fundamental principles of the Charter; and that, as the 
practice of the United Nations has shown, a matter is no longer 
essentially within the domestic jurisdiction of a State if it has 
become a matter of international concern to the extent of becom- 

Robinson, op. cit., p. 58. 

““See above, p. 175. n. 19. 

See Llewelyn Davies in Transactions of the Crotius Society, 32 (1946), p. 64. 



178 Human Rights under the Charter 

ing an actual or potential danger to the peace of the world. That 
interpretation of the Charter has much more to commend it than 
one which reduces it to an absurdity. The provisions of the 
Charter—its solemn and repeated provisions—in the matter of 
human rights would be rendered meaningless if Article 2, 
paragraph 7, were interpreted as excluding, for instance, the right 
of investigation and recommendation. What, in that case, would 
be the meaning of Article 62, paragraph 2, which lays down that 
the Economic and Social Council ‘ may make recommendations 
for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all ’? Article 2. 
paragraph 7, retains a sense and a purpose even if we consider it 
as not excluding recommendations; Article 62, paragraph 2. 
retains no sense and purpose if. by reference to Article 2, para¬ 
graph 7, we exclude the right of recommendation. 

The interpretation which is here submitted as the accurate 
interpretation of the Charter does not, in turn, reduce the 
categorical provision of Article 2, paragraph 7, to a mere form of 
words. For although—on that construction—^human rights and 
freedoms, having become the subject of a solemn international 
obligation and of one of the fundamental purposes of the Charter, 
arc no longer a matter which is essentially within the domestic 
jurisdiction of the Members of the United Nations, there still 
remain important questions which may remain within that cate¬ 
gory for the reason that they have not been made, as yet, the 
subject of international obligations. These, in particular, are 
questions which, as a matter of history, have prompted the reserva¬ 
tion of matters of domestic jurisdiction, namely, those relating to 
admission of aliens and to commercial policies, especially the 
regulation of tariffs. In the Covenant of the League of Nations 
and in the Charter of the United Nations these questions deter¬ 
mined the insistence of the United States and Australia upon the 
reservation of matters of domestic jurisdiction. They are 
questions which are typical of—according to some, largely 
identical with—‘ matters of domestic jurisdiction ’. They are so 
to such a degree that, in relation to them, particularly exacting 
proof would be required that a dispute or situation connected with 
them has become a matter of international concern because of 
considerations of international peace. For in relation to th«n 
the exclusivene.ss of domestic jurisdiction has been traditionally a 
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rule of international law. Viewed in that historical perspective. 
Article 2, paragraph 7, would still retain a tangible meaning and 
purpose even if—as the terms of the Charter bid us - we decline 
to regard human rights and freedoms as falling within the realm 
of matters which are exclusively within the domestic jurisdiction 
of States.”' It is in the light of thc.se considerations that we may 
view the subsequent attitude of Australia -the State largely 
responsible for the present text of Article 2, paragraph 7 
in relation to human rights and freedoms. At the Paris 
Peace Conference in 1946 and before the Commis.sion on 
Human Rights” the Australian representatives were most 
prominent in sponsoring the case for an International Court of 
Human Rights—a propo.sal in relation to which the notion of 
human rights as being essentially and exclusively a matter oi 
domestic jurisdiction appears archaic. Even more symptomatic 
was the attitude, in the course of the discussion before the 
Security Council and the General Assembly in the matter of the 
situation in Spain, of the Australian delegate who in 1945 was 
instrumental in bringing about the present rigid formulation of 
Article 2. paragraph 7 

The two lines of approach suggested here with regard to the 
interpretation of Article 2, paragraph 7. of the Charter appear to 
be to some extent mutually exclusive. If ‘ human rights and 
freedoms ’ are not comprised within the category of matters 
essentially within the domestic jurisdiction of the State, then it 
would appear that the competence of the United Nations in respect 
of them is wholly unrestricted; that it covers both intervention 
conceived as imperative acts of dictation and persuasive measures 
of interference such as recommendations and investigation; and 
that in that case the distinction, as set out above »t .some length. 

“^Thus viewed, the expression ‘matters essentially within the domestic juris¬ 
diction of any state * is a generalisation of some specific matters which created 
apprehension among the States responsible for the clause. This is a pheno¬ 
menon not unusual in the practice of States in connexion with the exercise 
of the treaty-making power. Witness, for instance, the use, in the reservations 
to the Optional Clause of Article 36 of the Statute of the International Court 
of Justice,of the phrase ‘past disputes'. The intention is to remove from the 
jurisdiction of the Court some definite categories of disputes present to the 
minds of Governments, such as certain territorial claims or disputes arising 
out of the conduct of hostilities. Yet the expressions used for that purpose 
are of a generality transcending the immediate occasion which gave rise to 
them and undermining the effectiveness of the undertaking as a whole. 
Minutes of the Commission. 5 and 6 February, 1947, Doc. E/CN/4/SR.15 
and 16. 

**See below, p. H9. 
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between coercive intervention and acts falling short of it, is 
irrelevant. The answer to this criticism is a twofold one: 

In the first instance, the language of Article 2, paragraph 7. 
of the Charter as related to human rights and freedoms partakes, 
because of its comprehensiveness, of a degree of elasticity which 
precludes any rigid construction in the direction of either of the 
two extremes of interpretation, namely, prohibition of all 
interference (including investigation and recommendation) or 
authorisation of intervention of any kind on the ground that 
human rights and freedoms do not fall within matters essentially 
within the domestic jurisdiction of States. The correct interpreta¬ 
tion must, for the rca.sons given, be in the nature of a compromise. 
That compromise means that the question of human rights and 
freedoms, although it has become an international matter by virtue 
of the terms of the Charter and is as such outside the prohibition 
of intervention, must nevertheless, except in extreme cases in¬ 
volving the peace of the world, be deemed to admit only of such 
measures of protection and implementation as fall short of 
coercive intervention.’" Secondly, that conclusion finds support 
in the language of the Charter inasmuch as —with the exception 
of allowing intervention in connexion with enforcement action 
under Chapter Vll—the Charter does not go beyond the 
authorisation of study, investigation, and recommendation. All 
those do not amount to intervention in its technical sense. This 
docs not mean that they are doomed to utter inelfectiveness."' 

3. The Determination Whi;ther a Matter is Essentially 
Within the Domestic Jurisdiction of the State 

The issue involved in the interpretation of the clause of domestic 
jurisdiction is one pertaining not only to human rights and 
freedoms -a no mean issue in itself. The question is one of the 
effectiveness and authority of the Charter as a whole. It has been 
submitted above that even if we assume that in the matter of 

■'* Except, it must be noted, in relation to the wide and coercive powers of 
the Security Council, as to which see below, p. 185. 

To put these conclusions in different words; The interpretation here suggested 
of Article 2, para. 7, would be entitled to serious consideration even if it 
resulted in the admissibility of intervention in its accepted technical meaning. 

It receives a weighty accession of persuasiveness if, in refraining from pressing 
the argument to its full logical conclusion, we assert that ‘ intervention ’— i.e., 
interference -extends merely to action failing short of intervention understood 
as a measure of interference accompanied by a legal claim to dictate the 
conduct of the .State concerned. 
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human rights the United Nations has divested itself of coercive 
powers, Le., of the right of legal compulsion through intervention, 
this does not mean that it has deprived itself of the power of 
influencing the conduct of its members by means short of inter¬ 
vention thus conceived. There is no reason why the process of 
interpretation should transform the imperfections of the Charter 
into manifest absurdities. Within that category there must be 
included the suggestion that every Member of the United Nations 
retains the power to determine with finality whether a matter is 
or is not one of essentially domestic jurisdiction or that the clfecl 
of Article 2, paragraph 7, is to permit Members to have recourse 
to force notwithstanding its solemn renunciation in the Charter.’'' 
This latter view need not be examined here as it is not germane 
to the subject under consideration. But it is neces.sary ti> 
comment, as being directly relevant, on the sugge.slion that it is 
within the competence of each Member of the United Nations to 
decide, with an effect finally determining the legal position, 
whether a matter is within its domestic jurisdiction. There is no 
warrant for any such view.'” 

Undoubtedly, the Charter contains no provision conferring 
authority upon any of the organs of the United Nations to decide 
that preliminary question. But this is not an omission peculiar 
to the question of domestic juri.sdiction. It applies to most of the 
provisions of the Charter. The authority to dccitlc upon 
disputed questions of interpretation of the Charter belongs, in 
principle, to the organ charged with its application. " F-or that 

^^Both these contentions are put forward with his usual lucidity by Prol'esstu' 
Kcisen in Yale Law Review, 55 (1946), pp. 998-1002. 

**That view is expressly rejected in the olficial AmerUan (’itninuntary, p j'JS. 
Professor Kelsen suggests that if a dispute is concerned with a ‘ domestic' 
matter, it is not ‘ international \ and that, therefore, it is not covered hy the 
principle obliging the members of the United Nations not to use force 
‘in their international relations’ Hoc. cii.. p. 1001). The argument i.s an 
example of the somewhat pessimistic inclination to extract a conspicuous 
clement of absurdity from an admittedly imperfect document. It is clear that 
matters which are indisputably and exclu.sively domestic can—for that very 
reason-- become the subject matter of international relations and international 
friction. There is an obvious dilTerencc between the freedom not to submit 
a dispute to settlement and the right to settle it by force. 

Professor Kelsen points out that if a Member refuses to settle a dispute 
under Article 33, para. 1, oii the ground that it concerns a matter essentially 
within its domestic jurisdiction, the Security Council can act only if it assumes 
the power to decide whether the matter is within the domestic jurisdiction. 
He suggests that the assumption of such a power would be in disregard of 
the terms of the Charter {loc. cit., p. 1006). There is probably no sufficient 
ground for that view, and it is unlikely that any Member of the United 
Nations would put forward a suggestion of this kind. 
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reason there is no force in the suggestion that, seeing that at the 
Conference at San Francisco the proposal to confer upon 
the International Court of Justice jurisdiction in the matter was 
expressly rejected," Members of the United Nations have retained 
the power of the ultimate determination of the issue. The fact 
that the Charter does not confer that competence upon the 
International Court does not mean that, as a result, that power has 
been retained by the individual Members of the United Nations.’* 
On the contrary, as is clearly shown by the deliberations of the 
relevant Committee at San Francisco.”" the position is the same 
as with regard to any other disputed interpretation of the Charter, 
namely, that the power of interpretation, at least in relation to 
any given situation, belongs to the organ concerned, i.e., the 
General Assembly or the Eeonomic and Social Council. The 
decisions of these organs on the subject do not amount to a 
general interpretation of the Charter. But it is their duty, with 
regard to any individual case, to interpret the legal provisions of 
the Charter in accordance with good faith and not by reference 
to arbitrary considerations of political intere.st. With regard to 
any question involving fundamental human rights and freedoms 
their decision as to the jurisdiction of the United Nations cannot 
properly disregard the principle that such questions are, by virtue 
of the primary purpose of the Charter and its frequent provisions, 
an international and not a domestic matter. In the practice of 

A proposal made by the Greek delegation: sec Documents of the Conference, 
vol. VI, p. 433. Similar proposals were made by Brazil, Czechoslovakia, 
Ecuador, Mexico, Peru, Turkey, and Venezuela: see vol. XII, pp. 190-192 
(Report of Sub-Committee 111/2/A). Sec also San Francisnt, Doc., vo!. VI, 
pp. 494-499, 507-51.3). Before the Interim Committee (the ‘Little Assembly’) 
set up by the General Assembly in 1948 the representative of Ecuador pro¬ 
posed a recommendation by the General Assembly to the effect that if a 
party to a dispute invokes Article 2, para. 7., as a reason for refusing to employ 
the methods of pacific .settlement as envisaged by Article 33 of the Charter, 
the International Court of Justice shall determine the issue. (See U.N. Doc. 
A/AC/18/63: A/AC/18/SC.2(3): reprinted in International Conciliation, 
October, 1948, No. 444, p. 572.) 

Thus Professor Brunet seems to assume that because of the omission in 
Article 2, para. 7, of any reference to international law, the power of decision 
whether a matter is within the domestic jurisdiction of a State is left to the 
discretionary will of the State or States concerned {La garantie Internationale 
elcs droits de Vhomme (1947), p. 162). Yet he suggests, simultaneously, that 
because of the rejection of the proposal to confer the power of decision upon 
the International Court, that Article, like other Articles of the Charter, will 
be interpreted ' by the organs and [sic] by the Members themselves * [ibid.). 
See also Kelsen, loc. cit. 

See San Francisco, Doc., vol. VI, p. 509; vol. XIII, pp. 703-712. It appears, 
in fact, from the discussion in Committee I/l on 14 June, 1945— Doc., vol. VI, 
No. 1019-1 /1/42—that no member of the Committee entertained any doubt 
on the question. 
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the United Nations the plea of domestic jurisdiction has been 
invoked with great frequency. But it is significant that, with 
isolated exceptions,"” it has not been asserted by any State that it 
is within the competence of the State invoking Article 2, para¬ 
graph 7, to determine whether it is applicable in any given 
situation. The United States, who, in the matter of the compulsory 
jurisdiction of the International Court of Ju.stice under Article 36 
of the Statute, expressly reserved that right, has deprecated any 
such attempt in relation to Article 2, paragraph 7, of the Charter."’ 
When Great Britain, in a matter connected with Non-Self-Govern¬ 
ing Territories under Article 73 of the Charter, objected, by 
reference to Article 2, paragraph 7, to a proposed recommenda¬ 
tion by the General Assembly, her representative merely insisted 
that the recommendation required a two-thirds majority."" 

4. Thi- Powers op the Security Council and Matit.rs 
OF Domestic Jurisdiction 

It must be borne in mind that the Charter itself limits the 
reservation of matters of domestic jurisdiction through the 
exception of ‘ the application of enforcement measures under 
Chapter VII ’. Under Article 39 in that Chapter ‘ the Security 
Council shall determine the existence of any threat to the peace 
. . . and shall make recommendations, or decide what measures 
shall be taken in accordance with Articles 41 and 42. to maintain 
or restore international peace and security ’. The formula 
referring to ‘ the application of enforcement measures under 
Chapter VII ’ was adopted at San Francisco after considerable 
discussion. The clause as originally sugge.sted by the Great 
Powers referred generally to action under Chapter VII. The 
Australian delegation successfully objected to the proposed 
formula on the ground that under Chapter VII the Security 
Council is authorised to take two types of measures: (I) recom¬ 
mendations calling for action or abstention on the part of the 
State or States concerned to remove a ‘ threat to the peace, breach 
of the peace or act of aggression ’; or (2) actual decisions decree¬ 
ing enforcement. It was urged that the formula as originally 
proposed would give to the Security Council the power to make 

**See the Czechoslovak case, below, pp. 200, 201. 

Sec below, p. 201. 

'*''Sec below, p. 202. 
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substantive recommendations for the settlement of disputes 
involving matters which are essentially within the domestic 
jurisdiction of States—a power which Australia was reluctant to 
concede. As the result, the Conference adopted a more rigid 
limitation of the exception to the reservation of Article 2, 
paragraph 7. 

The formula as finally accepted provides an instructive 
illustration of the very limited usefulness of attempts at .seemingly 
absolute safeguards of this nature. If a situation has become ripe 
for enforcement action under Chapter Vll, then, clearly, it has 
ceased to bear on a matter which is essentially within the domestic 
jurisdiction of States. In that case the reservation of Article 2. 
paragraph 7, ceases to apply, and any saving reference to matters 
of domestic jurisdiction becomes totally ineffectual. The dis¬ 
cussions in the Security Council in 1946 in connexion with the 
Spanish question revealed practically general agreement that a 
matter which has become manifestly one of international concern 
by constituting an actual or potential threat to international peace 
cea.scs to be a matter essentially within the domestic jurisdiction 
of States." The Australian delegate who at San Franci.sco was 
responsible for the rigid formulation of Article 2, paragraph 7. 
elaborated in detail and with much force the view that that 
provision no longer applies in contingencies of this nature.^" It 
ceases to be operative not only in respect of the powers of the 
Council under Chapter VII, but also in relation to its competence 
under Chapter VI, which gives it wide powers of investigation and 
recommendation with regard to any disputes and situations which 
might lead to international friction or endanger the maintenance 
of international peace and .security (Articles 33-37). In fact, 
although the Security Council’s Sub-Committee on the Spanish 
Question found unanimously that the Security Council itself had 
no jurisdiction to deal with the question under Chapter VIT (relat¬ 
ing to enforcement)—not because the matter was one of domestic 
jurisdiction, but because it did not constitute an actual threat to 
peace—it held that it could do so under Chapter VI (relating to 
peaceful settlement of disputes). It is hardly open to question that 
no re.servation of domestic jurisdiction prevents the Security Coun¬ 
cil from investigating whether a dispute or situation falls within its 

See below, p. 190. 

*'Sec below, p. 189. 
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powers cither under Chapter VI or under Chapter VII; that such 
investigation, as a rule, necessarily includes an enquiry upon the 
merits; and that, once it has been found that a situation or dispute 
has an international character in the sense oi t\\e relevant Articles 
of the Charter, the exception of domestic iur'isdiction no longer 
applies. This is so irrespective of the question whether a recom¬ 
mendation by the Security Council, not being legally binding, can 
constitute intervention; or whether investigation by that body has 
that clfcct. The matter is admittedly of considerable difficulty. 
For although a recommendation of the Security Council is not 
legally binding,'" its rejection may constitute a political link in 
the chain of events leading to enforcement action. As such it 
may be regarded as ‘ dictatorial interference ’. However, the 
question is largely theoretical for, as pointed out above, the 
operation of Article 2. paragraph 7, is excluded in such cases for 
the reason that the matter is no longer one essentially within the 
domestic jurisdiction of the State concerned. 

What is the significance of the legal position thus ascertained 
in relation to the protection of human rights and freedoms? The 
Security Council is not the normal instrument of the United 
Nations in that sphere. It cannot, as a rule, be concerned with 
isolated violations of human rights. It is not within its province 
to frame general policies for implementing that objective of the 
Charter. But, as shown, it constitutes an unlimited reservoir of 
power—a power not confined to recommendations and not 
impeded by the reservation of domestic juri.sdictiun—for the 
protection of human rights and freedoms when their violation 
results" in situations or disputes which might lead to international 
friction or endanger the maintenance of international peace and 
security or constitute a threat to peace. Situations or disputes of 

For this reason it is diflicult to follow the view put forward by Dr. Kopel- 
manas. in an able analysis of the subject, that the function of the Security 
Council -as well as that of the General Assembly—as an agency for settling 
disputes comes within the limitation of Article 2, para. 7: Lorganisation des 
Nations Unics, vol. 1 (1947), p. 236. Neither is it easy to assent to the view 
that ' des la premiere enquete sur la nature du diif^rend jusqu'^ la recom* 
mandation sur le fond, tous Ics actes du Conscil n*ont qu’un but, ils visent h 
imposer TEtat une conduitc dctermince a propos de questions qui font 
Tobjet de la procedure de rcglemcnt’ {ibid.). There is, apart from enforce¬ 
ment action, no question of the Security Council having, in law, the right to 
impose a definite line of conduct upon the parties. 

^ ' And. for the purposes of investigation, when it is alleged to result or have 
resulted in such situations or disputes. 
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this nature may arise in relation to States which by reason of a 
systematic and flagrant denial of human rights become a source 
of international friction and of an actual or potential danger to 
peace; or they may originate in isolated outrages of such 
magnitude or cruelty as to shock the conscience of civilised man¬ 
kind and impose an intolerable strain upon peaceful relations. 
Such perversions of the power of the State as those evidenced in 
the racial, religious and political persecutions in Germany before 
the Second World War would be a proper subject of action by 
the Security Council, under both Chapter VI and Chapter VII of 
the Charter, inasmuch as they caused international friction and 
difficulties through forced emigration and otherwi.se and inasmuch 
as they were a link in the vast ramifleations of the design against 
the peace of the world." But no special circumstances such as 
these are required in order to bring contemptuous disregard of 
human rights within the orbit of the peace-preserving function of 
the Security Council. The correlation between peace and 
observance of fundamental human rights is now a generally 
recognised fact. The circumstance that the legal duty to respect 
fundamental human rights has become part and parcel of the new 
international system upon which peace depends, adds emphasis to 
that intimate connexion. While during the discussions at San 
Francisco no sufficient support was found for the proposal that the 
Organisation should normally ‘ assure ’ or ‘ protect ’ the funda¬ 
mental rights and freedoms,as distinguished from ‘ promoting 
and encouraging respect ’ for them, there was no dissent from the 
statement of the Rapporteur of the relevant Committee that if 

The British Prime Minister, in introducing the Charter of the United Nations, 
emphasised repeatedly in the House of Commons that, notwithstanding the 
clause of domestic jurisdiction, events such as the racial persecution in 
Germany before the War would not constitute a bar to action by the United 
Nations: Hou.se of Commons, Debates, vol. 413, pp. 663, 671. See also 
Documents of the San Francisco Conference on the similar attitude of the 
French Government: vol. IV, Doc. 2-G/7 (o) and Doc. 91MI\IA0, p. 5. 
In its Report to the Economic and Social Council of 24 May, 1946, the 
Commission on Human Rights pointed to the possibility of the Commission 
assisting the Security Council in the task entrusted to it by Article 39 of the 
Charter by drawing its attention to cases where violations of human rights 
may constitute a threat to peace {Journal of the Economic and Social Council, 
First Year, No. 14, p. 162). There is probably no decisive reason for con¬ 
fining the interest of the Security Council in the matter to the situation covered 
by Article 39. Article 34, in Chapter VT, is equally applicable. It will 
be noted that under Article 65 the Economic and Social Council is authorised 
to furnish information to the Security Coiuicil. 

See above, p. 146. 
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‘ such rights and freedoms were grievously outraged so as to create 
conditions which threaten peace, then they cease to be the sole 
concern of each State (From this point of view there are 
considerable potentialities in Article 99 of the Charter, which 
authorises the Secretary-General to bring to the attention of the 
Security Council any matter which in his opinion may threaten the 
maintenance of international peace and security. The clause of 
domestic jurisdiction of Article 2, paragraph 7, presents no 
impediment in the way of the exercise of this particular function 
of the Secretary-General. The matters referred to in Article 99 
are not. by definition, essentially within the domestic jurisdiction 
of any State.) 

Neither, (inally. is the clause of domestic jurisdiction relevant 
to the negative and somewhat ineffectual method of securing the 
ob.servance of human rights by means of expulsion,""* under 
Article 6 of the Charter, of Members who persistently violate its 
Principles—a matter which may be conveniently referred to in this 
connexion .seeing that expulsion takes plaee on the recommenda¬ 
tion of the Security Council. Expulsion cannot be regarded as 
intervention in matters which are essentially within the domestic 
jurisdiction of the State. It is a—somewhat symbolic—act of 
disapproval which has become necessary because effective inter¬ 
vention has not been found feasible. There is no sufficient reason 
for doubting that Article 6 is applicable as a sanction for persistent 
violation of the obligations of the Charter in the matter of human 
rights and freedoms. That Article refers to persistent violations 
of ‘ the Principles contained in the present Charter ’. Does the 
term ‘ Principles ’ refer to the ‘ Principles ’ of Article 2 or, 
generally, to the principles of the Charter? The ‘ Principles ’ of 
Article 2 contain no specific reference to human rights and free¬ 
doms. It is probable that if the draftsmen of the Charter had had 
in mind the particular terms of Article 2, they would have said 
so; they would not have used the more general term ‘ the Principles 
contained in the present Charter ’. There is no doubt that respect 
for and observance of fundamental human rights is among the 
principles of the Charter. It is also indirectly among the 
Principles of Article 2, which lays down that ‘ 2. All Members ... 

‘■Doc. 723, I/l/A/19. p. 10. 

** See below, p. 293. 
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shall fulfil in good faith the obligations assumed by them in 
accordance with the present Charter 

5. The Case of Spain before the Security Couni. ii 
AND THE General Assembi-y 

The first two cases which came before the United Nations and 
which bear directly upon the interpretation of Article 2, para¬ 
graph 7, tend to show that the construction here suggested is in 
accordance with what is becoming the accepted interpretation 
of this crucial provision of the Charter. In view of the importance 
of thc.se cases it may be useful to comment upon them in so far as 
they are relevant to the question here discussed. 

The Spanish ca.se arose out of the reference by Poland to the 
Security Council, in April, 1946, of the question of the internal 
regime in Spain and its effects upon international peace and 
security. The Polish repre.scntativc moved a re-solution requesting 
the Security Council to declare that the Franco regime in Spain 
‘ led to international friction and endangered international peace 
and .security ’ and to call upon all Members of the United Nations 
to .sever diplomatic relations with Spain. The history of the 
prolonged and eventually inconclusive debate before the Security 
Council need not be recounted here.'" Its important feature, in 
connexion with Article 2. paragraph 7, is that although the 
members of the Security Council opposing the Polish rc.solution- - 
as well as a Sub-Committee appointed by the Council -came to 
the conclusion that the question did not fall within the orbit of 
enforcement action under Chapter VII (the only express exception 
to the prohibition of ‘ intervention ’ under Article 2. paragraph 7). 
no member of the Security Council challenged its right to take 
cognizance of what was on the face of it a typical question falling 
essentially within the domestie jurisdiction of a State. There was 
general agreement that expressions of disapproval could be 
voiced and measures of moral pressure could be taken against the 
Franco regime—though there was disagreement as to the nature 

“The main clement of doubt on this question springs from the fact that 
Article 6 refers to Principles, with a capital ‘ P ’, and thus creates the impres- 
■sion that the intention is to refer only to the Principles of Article 2. The 
capital ‘ P ’ is probably an oversight. In the Russian text the word is printed 
with a small ‘p’. In the corresponding Article of the Dumbarton Oaks 
Proposals the word ‘principles’ was spelt with a small ‘p’. 

See Journal of the Security Council, First Year. Nos. 31, 32, 38, 40-42. 

See Report of the Suh-Committee on the Spanixh Question. 
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of the measures to be adopted. It thus became clear at an early 
stage: (a) that certain measures of interference did not constitute 
‘ intervention ’; and (b) that matters within the domestic jurisdic¬ 
tion of a State were not ‘ essentially ’ so if they had international 
repercussions, notwithstanding the fact that they did not con¬ 
stitute an exi.sting threat to peace under Article 39. 

It was with regard to this latter issue, directly relevant to the 
present discussion, that the proceedings of the Security Council 
elicited significant expre.ssions of opinion. Dr. Evatt, the repre¬ 
sentative of Australia, who had a substantial share in the drafting 
of Article 2, paragraph 7, dissociated himself repeatedly and 
emphatically from the view that the question before the Security 
Council was one essentially within the domestic jurisdiction of 
Spain. He quoted the following passage from the memorandum 
presented by the Australian delegation to the relevant Committee 
of the San Francisco Conference: ‘ Once a matter is recognised 
as one of legitimate international concern, no exception to the 
general rule is needed to bring it within the powers of the 
Organisation. The general rule itself ceases to apply as soon as 
a matter ceases to be one of domestic jurisdiction.’ “ The 
decisive fact, in his opinion, was that there existed a situation, 
resulting from the internal regime in Spain, which was likely to 
endanger international peace and security, and that the object of 
the action proposed was to remove a danger to international peace 
and a cause of international friction. He said: ‘ The only things 
we are forbidden to intervene in are matters essentially within the 
domestic jurisdiction of any State. If they are not essentially of 
that character and if they do bear upon international .security, 
then tlie United Nations is not entitled, but bound, to act in 
appropriate cases.’He said previously: ‘When you look at 
the internal affairs of a country you start with the postulate that 
it is no business of any other nation to concern itself how the 
people of that country govern themselves. That is, prima facie, 
primarily a matter of domestic concern, but if the facts indicate 
that that regime by its nature, by its conduct, by its operations is 
likely to interfere in international peace and likely to be a menace 
to its neighbours, then the existence of that regime is no longer a 
matter of essentially domestic concern.’ •" The only complication 

'"-Journal of the Security Council, First Year, No. 37, 12 June, 1946, p. 728. 
‘"Journal of the Securiiv Council First Year, No. 39, 22 June, 1946, p. 767. 

Ibid. 
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introduced by the learned delegate was that, after having shown 
that intervention was permissible for the reason that the inatier 
was not one essentially within the domestic jurisdiction of Spain, 
he proceeded to suggest that the proposed action i.e., sevci.incc 
of diplomatic relations—was not one of intervention in the 
domestic affairs of Spain seeing that the object ot the action was 
international in its purpose and method. It was true, he admitted, 
that that international objective ‘ may be served by a withdrawal 
of the Franco regime but, he explained with some ingenuity. 
‘ how that action is to be brought about is a matter entirely for 
the Spanish Government and people The Russian’"’ and 
French” representatives were firmly of the opinion that the 
matter was not one es.sentially within the domestie jurisdiction of 
Spain. The representative of the United States dissociated him.sclf 
from the view that the Security Council was precluded by the 
terms of Article 2, paragraph 7, from adopting the proposal 
recommending to the General Assembly the passing of 
a resolution recommending to its Members the severance of 
diplomatic relations with Spain.*" The United Kingdom was the 
only permanent member of the Security Council firmly- -though 
not to the extent of casting an adverse vote—adhering to the view 
that Article 2, paragraph 7, was applicable to the case at issue."’* 

Ibid., No. 37, p. 729. At a previous meeting the Australian representative, 
after affirming the importance of Article 2, para. 7, and after stating that the 
matter before the Security Council was prima fade one of domestic iurisJic- 
lion, proceeded to emphasise that * the line between what is of international 
concern and what is of domestic concern is not fixed that * it is mutable' 
and that ' it seems reasonably clear that a government of fascist origin may 
by its actions, by its policy, both at home and abroad, in conjunction with 
reactionary groups of other countries, seriously threaten international peace *; 
ibid.. No. 29, 25 April, 1946, p. 578. 

He said: ‘ It is clear from the Charter that the intervention of the Organisa¬ 
tion in the internal affairs of a State must not take place in normal conditions, 
that is, when the internal situation of any country does not constitute a threat 
to international peace and security. The Charter permits and provides for 
the necessity of applying certain measures in respect of States whose internal 
conditions constitute a threat to international peace and security. Article 2 
of the Charter likewise clearly refers to this Journal of the Security Council, 
First Year, No. 29, 25 April, 1946, p. 570. 

'^nbid.. No. 39, 22 June, 1946, p. 772. 

Ibid., No. 40, 25 June, 1946, p. 782. 

Ibid., No. 39, 22 June, 1946, p. 760. There was in the course of the discussion 
of the Spanish case general agreement that the Security Council was com¬ 
petent to entertain the Polish proposal under Chapter VI, in particular by 
reference to Article 35, if it found that the situation in Spain led to inter¬ 
national friction and endangered international peace and security. It was 
also agreed that an investigation was permissible with a view to ascertaining 
whether such a situation had arisen. This was clearly expressed in the 
Australian Resolution adopted by ten out of the eleven members of the 
Security Council: Journal of the Security Council, First Year, No. 32, p. 628. 
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The position was not essentially dissimilar before the General 
Assembly, which, after a prolonged discussion, expressed the view 
that the ‘ Franco Fascist Government of Spain . . . does not 
represent the Spanish people and recommended that it ‘ be 
debarred from membership in international agencies established 
by or brought into relationship with the United Nations, and from 
participation in conferences or other activities which may be 
arranged by the United Nations or by these agencies, until a new 
and acceptable government is formed in Spain ’; that ‘ if, within 
a reasonable time, there is not established a government which 
derives its authority from the consent of the governed, committed 
to respect freedom of speech, religion and assembly and to the 
prompt holding of an election in which the Spanish people, free 
from force and intimidation and regardless of party, may express 
their will, the Security Council consider the adequate measures to 
be taken in order to remedy the situation ’; and that ‘ all 
Members of the United Nations immediately recall from Madrid 
their Ambassadors and Ministers plenipotentiary accredited 
there These recommendations received the assent of countries, 
such as the United States and Great Britain, which opposed the 
more drastic proposal for severance of diplomatic relations with 
Spain. It can thus be said that the recommendations as finally 
adopted secured the agreement of practically all the Members of 
the United Nations. They were acquiesced in by States which, 
even before the General Assembly, adhered to the opinion that 
the matter was one of domestic jurisdiction. Yet it is clear that, 
in its Resolution, the General Assembly interfered in the most 
typically exclusive matter of domestic jurisdiction, namely, the 
internal government of a State; that it threatened further action 
in case the demand .should not be complied with; and that it 
embarked upon a measure of coercive action by recommending 
the recall of ambassadors. 

The Governments which voted for the Rc.solution might have 
been able to maintain that the measures recommended in it were 
not sufficiently compulsive to amount to intervention in the strict 
sense of the word. This would be to assert—and the as.sertion is 
not an inaccurate one—that measures of pressure and interference 
short of direct physical compulsion do not amount to interven- 

" General Assembly, Journal, No. 75, pp. 825, 826. 
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don.'' Or it may be said that Article 2, paragraph 7, did not 
apply for the reason that the matter had ceased to be one within 
the domestic jurisdiction of Spain. This, as we have seen, was 
the view of some States." 


6. The Indian-South African Dispute 

The dispute between India and South Africa which came before 
the General Assembly in November, 1946, shed equally instruc¬ 
tive light on the question at issue. India brought before the 
General Assembly a complaint on the ground that, as the result 
of certain discriminatory land tenure and other laws directed 
against Indians, South Africa violated agreements concluded in 

The representative of the United States, while opposing the measures pro¬ 
posed against Spain on the ground that they would run counter to the 
principle of non-intervention laid down in Artiele 2, para. 1, thought it con¬ 
sistent with the Charter ‘ to remind the Spanish people of the reasons why 
they were not eligible for membership in the United Nations and to suggest 
to them the conditions they should create to regain their place among the 
Society of Nations ’ {Journal of the United Nations, No. 59, Suppl. No. 1 
(5 December, 1946), p. 240). He voted for the recommendation set out 
above, providing, inter alia, for the recall of ambassadors and ministers 
plenipotentiary. This was also the attitude of the United Kingdom (see the 
speech of Sir Hartley Shaweross, ibid., p. 249, who, while maintaining the 
view of his Government that the Spanish quc.stion was a matter of domestic 
jurisdiction, did not oppose the measures included in the recommendation 
of the General Assembly as adopted). 

*“See above, p. 190. Important qualifications of the term ‘intervention ’ came 
from some Latin-Amcrican States. These qualifications arc of particular 
significance as coming from States which, as a matter of national tradition, 
liave exhibited emphatic disapproval of intervention. The representative of 
Panama, in supporting the proposed measures against Spain, emphasised that 
the term ‘ intervention ’ had an established connotation; that it had been used 
in the past in relation to the unilateral action of the Great Powers such as 
military occupation or punitive expeditions for the purpose of securing control 
in certain countries; that while the principle of non-intervention was firmly 
embedded in the doctrine and practice of the Western hemisphere, it ‘ did not 
prevent the system of collective action built up in San Francisco from working 
in the interest of peace and human rights’ {Journal of the United Nations, 
No. 59. Suppl. No. 1 (5 December, 1946), p. 240); that Article 2, para. 7, did 
not in general prevent collective action for enforcing the principles of the 
C'barter; and that severance of diplomatic relations did not in any case con¬ 
stitute an act of intervention ‘ since it was a well-known principle of inter¬ 
national law that the independence of States did not depend on their being 
recognised by other countries’ (ibid., p. 241). The Cuban delegate equally 
emphasised that collective action of the United Nations as a whole did not 
constitute intervention in the sense of Article 2, para. 7 (ibid., p. 242). This’ 
\M)s also the view of Costa Rica {ibid., p. 254), and of Chile and Mexico 
(ibid., pp. 254, 256, respectively). A similar view expressed by the French 
representative merits quotation. He said: ‘The resolution which we have 
before us does not imply that the decision taken by the General Assembly 
of the United Nations is in any way compulsory. It is a recommendation 
to each of the Member governments, and they remain free to act upon that 
recommendation. I cannot see any intervention on the part of the United 
Nations. I can only see a reaffirmation of an act of national sovereignty.* 
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1927 and 1932 between India and herself. It was also alleged 
that, apart from any international agreements, the discriminatory 
legislation violated the provisions of the Charter in the matter of 
human rights and freedoms. South Africa denied the existence 
of any international agreements bearing on the question and 
maintained that, as the alleged discriminatory legislation affected 
Indians who were nationals of South Africa, the matter was one 
essentially within her domestic jurisdiction and as such covered 
by the terms of Article 2, paragraph 7, of the Charier. South 
Africa demanded that the preliminary question as to the com¬ 
petence of the United Nations should be submitted for an 
Advisory Opinion of the International Court of Justice. I’hat 
request, sponsored by a Resolution put forward by Great Britain, 
the United States, and Sweden, was not acted upon.'’ Instead, the 
General As.sembly adopted, by a majority, a Resolution put 
forward by France and Mexico, which in fact claimed for the 
General Assembly the right to assume jurisdiction over the 
dispute. Its terms are of sufiicient importance to merit quotation 
in full: 

The General Assembly, 

Taking note of the application made by the Government of 
India regarding the treatment of Indians in the Union of South 
Africa, and having considered the matter: 

1. Stales that, because of that treatment, friendly relations 
between the two Member Slates have been impaired and, unlc'^s 
a satisfactory settlement is reached, these relations are likely to be 
further impaired ; 

2. Is of the opinion that the treatment of Indians in the Union 
should be in conformity with the international obligations under 
the agreements concluded between the two Governments and the 
relevant provisions of the Charter ; 

3. Therefore requests the two Governments to report at the 
next session of the General Assembly the measures adopted to 
this effect.** 

What is the effect of that Resolution upon the interpretation 
of Article 2, paragraph 7? In the first instance, the proceedings 
before the General Assembly failed to substantiate the view that a 
State is entitled to decide unilaterally whether a matter is or is not 
covered by the exception of Article 2, paragraph 7. South Africa 
See below, p. 197, n. 77. 

"‘General Assembly, Journal. No. 75, p. 831. 
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urged, in a pressing and persuasive manner, the pjopriety of 
submitting the preliminary question to the International Court of 
Justice.** She did not claim to be entitled to pronounce ()n the 
matter herself with an effect decisive for the course of the dispute 
before the General Assembly. Neither was any such suggestion 
made by any State supporting the South African request. 

However, the Resolution of the General Assembly had a 
significance going beyond that preliminary issue. It amounted to 
a clear rejection, by two-thirds of the United Nations, of the 
devastating possibilities conjured up by commentators of Article 
2, paragraph 7. It was in accordance with the construction, 
suggested above, of the meaning of the principal terms of that 
Article. That Resolution is a recommendation; it is not an 
imperative act imposing a legal obligation. Such recommenda¬ 
tions, however great their persuasive force may be, do not 
constitute ‘ intervention ’. This view was stressed with particular 
emphasis by a number of Latin-American States.** Secondly, the 
Resolution of the General Assembly is based on the view, which, 
it has here been suggested, is in accordance with the Charter, that 

^*The following extract from General Smuts’ speech may usefully be quoted: 

* The only question at issue was . . . whether there arc international obliga¬ 
tions arising under Agreements between the two Governments or from the 
provisions of the Charter which have been broken by South Africa. The 
complaint of India could only be based on legal obligations which South 
Africa has failed to observe, and these obligations must therefore be 
ascertained and reported on by the tribunal which has been expressly created 
for such purposes. South Africa’s right to go to this Court cannot be denied 
her. The right of free access to the courts is one of the fundamental free¬ 
doms which are not denied the individual citizen or subject of a State; still 
less should it be denied a sovereign State Member of this august Organisation ’ 
(Journal of the General Assembly, No. 54, SuppJ. A (9 December. 1946), 
p. .349). 

^*Thus the Mexican representative said: *lt is sufficient to peruse Articles 10 
and 14 of the Charter in order to be persuaded that the General Assembly 
has full and complete power to make recommendations to the Members of 
the United Nations on whatever matters and questions fall within the frame¬ 
work of the Charter save for what is provided in Article 12. 

‘ We have raised to the category of an inter-American axiom the principle 
of non-intervention. It is an active principle of incalculable value to the 
relations of the States with each other, whose sovereignty and juridical equality 
is consecrated by the Charter in Article 2, paragraph 1. ... It would be a 
sophism and a dangerous play of words to speak of intervention when one 
has merely a fully justified collective action on the part of the General 
Assembly, an action expressed by means of a moderate, courteous, concilia¬ 
tory recommendation strictly in conformity with the Charter and that docs 
not contain even implicitly any obligation that would be in violation with 
Article 2, paragraph 7. 

‘ Let us honestly [corrcctcment\ apply the word intervention to an arbitrary 
action of one or several States which might tend to interfere in the internal 
or external affairs of another State. Such an action we condemn energetically * 
(Journal of the General Assembly, No. 54, Suppl. A.PV/51, 9 I>ecember, 
1946). 



Clause of Domestic Jurisdiction 195 

questions relating to human rights and freedoms are matters 
which by reason of their solemnly proclaimed international 
character are not essentially within the domestic jurisdiction of 
States in the full sense of Article 2, paragraph 7. That view was 
given clear expression by some States in the course of the debate/' 
Others, including Soviet Russia, voiced the opinion that the 
matter was no longer one essentially within the domestic jurisdic¬ 
tion of South Africa seeing that it was governed by a particular 
international agreement.** 

It is significant that when the question came before the General 
Assembly in 1947 South Africa did not, with the same emphasis, 
invoke Article 2, paragraph 7. She contended that the discrimina¬ 
tory action which formed the subject matter of the Indian 
complaint was not prohibited by the Charter. Thus South Africa 
maintained that the purpose of the Charter ‘ is not to deal with 
every conceivable right, whatever the political, social, economic, 
racial or religious structure within which it exists may be, but 
only with such rights as may be regarded as fundamental, as so 
essential for ’ the dignity and worth of the human person ‘ as 
to demand recognition in all countries at all times in regard to 

®'Thc Chinese representative, in supporting the Resolution, urged, inter alia. 
that the matter was not one of domestic jurisdiction on the ground not only 
that it was covered by the Capg Town Agreement of 1926 but also because 
it fell under the provision of Article 1, para. 3, of the Charter which lays 
down as one of the Purposes of the United Nations ‘ co-operation . . . iin 
promoting and encouraging respect for human rights and for fundamental 
freedoms ’ {Journal oj the General Assembly, No. 54. Suppl. A (9 December, 
1946), p. 362). The representative of Panama said: ‘Arc human rights essen¬ 
tially within the domestic jurisdiction of the Slate? My answer is no, and a 
hundred times no. 1 submit that by the San Francisco Charter human rights 
have been taken out of the province of domestic jurisdiction and have been 
placed within the realm of international law’ {ibid., No. 54, Suppl. A-PV/51, 
p. 368. 9 December, 1946). 

"The Russian representative declared that as the matter was governed by 
agreements between South Africa and India it was an international question 
and ceased to be one of domestic jurisdiction. He also added the somewhat 
unexpected argument that Article 2, para. 7, merely provided that the Charter 
shall not require a Member to submit a dispute to the United Nations; it did 
not prohibit it from doing so {ibid.. No. 55. Suppl. A-PV/52, 10 December, 
1946). It would also appear from the remarks of the representative of the 
United States that, in his view, u matter was not essentially within the 
domestic jurisdiction if it was governed by an international agreement. He 
said: ‘The Union contends in good faith that it has entered into no inter¬ 
national agreement with India with respect to this particular subject. It also 
contends, as a corollary, that the matter is essentially within the domestic 
jurisdiction of the Union. This latter contention, if correct, would remove 
the problem entirely from the scope of the General Assembly's power of 
intervention because of Chapter 1, Article 2, para. 7, of the Charter* {ibid., 
No. 54, Suppl. A (9 December, 1946), p. 351). 
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all human beings She also contended that the Charter does not 
impose any immediate ban upon discrimination even uhcn the 
latter affects fundamental human rights, and that until funda¬ 
mental human rights have been defined and have received 
recognition in a binding form, the provisions of the Charter 
cannot be said to extend to human rights other than those which 
are today in international law accepted as being so fundamental 
that they are not merely of domestic importance but the concern 
of the society of nations South Africa insisted that discrimina¬ 
tion is not necessarily evidence of oppression, of cruelty or of 
inhumanity; that it may be designed to ensure peaceful develop¬ 
ment towards the preservation of the racial and cultural identities 
of various groups by differentiation and by separation into differ¬ 
ent areas and different groups; and that ‘ the truly fundamental 
human rights of all races cannot be safeguarded in the Union 
without distinctions in regard to non-fundamcnUil rights 
These propositions may have been controversial, but the absence 
of reliance on the reservation of domestic jurisdiction is not 
without interest. On that occasion India did not succeed in 
mustering the two-thirds majority of the General Assembly, 
necessary for the reaffirmation of the Resolution adopted in 
1946.” Most of the States which voted against the reaffirmation 
of the Resolution did so on the ground that it would impair the 
prospect of succe.ssful negotiations between the parties.^" 

In 1948 South Africa once more reverted to the assertion that 
the General A.s.sembly was not competent to proceed with the 
discussion of the question. In opposing its inclusion in the agenda 
the repre.sentative of South Africa maintained that as the matter 
was one of purely domestic jurisdiction ‘ a discussion I.v/c] of it 
would be a violation of Article 2, paragraph 7, of the Charter ’; 
that that paragraph, designed to protect States from interference 
in their domestic affairs, expressed one of the most fundamental 

Treatment of Indians in the Union of South Africa. Union Government'f 
Statement to the United Nations General Assembly, 15 September, 1947. 

Ibid. 

Ibid. 

Thirty-one ^States voted for the Resolution and nineteen against it. 

This, for instance, was the view of the United States. The representative of 
El Salvador objected to the Resolution on the ground that it would not be 
proper to single out one country in which the protection of basic human 
rights was alleged to be inadequate. It was well known, he said, that such 
rights were unevenly safeguarded in various countries. (Journal of the 
General Assembly, Second Session, No. 58, p. 5.) 
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principles of the Charter; that ‘ without it there could have been 
no United Nations ’; and that without it ‘ certainly the Union of 
South Africa would never have signed the Charter’. ' The 
General Committee, without an opposing vote, decided to include 
the matter in the agenda. Similarly unsuccessful was the South 
African plea before the General Assembly. She appealed to the 
General As.sembly to recognise its error on the two previous 
occasions."’ She invoked, in particular, the assistance of the 
smaller nations for whom, it was asserted. ‘ the ju.st and .strict 
interpretation of Article 2. paragraph 7 of the Charter' is the 
only safeguard against encroachments upon their sovereignty—a 
safeguard which the Great Powers, in view of their right of veto, 
could afford to treat with cquanimity."'‘ No support was forth¬ 
coming for the South African plea.” In the course of the Second 

A/BUR/SR.43. 

A/PV.14f). p. 11. The South African representative sai[l:_ ‘ By now discard- 
ing H jurisdiction which was wrongfully assumed, in our opinion to the serious 
detriment of racial relations in South Africa, the Assembly would be enhanc¬ 
ing rather than diminishing the prestige of the United Nations.' 

'^'■•A/PV.146, p. 12. 

” It may be useful to consider the implications of the refusal of the majority 
of the Members of the United Nations to agree. In connexion with the 
Indian-South African dispute, to a submission of the preliminary jurisdictional 
question for an Advisory Opinion of the International Court of Justice. 
(Also, in the course of the discussion concerning Spain the suggestion was 
made by the British delegate that the interpretation of Article 2, para. 7, be 
submitted to the International Court of Justice for an Advisory Opinion 
{Journal of the Security Council, First Year, No. 39. p. 7b3)). Are iheiv 
suflicicnt grounds for sharing the regret that a question of law of the greatest 
significance was not submitted for an authoritative decision by the judicial 
organ of the United Nations? There were reasons, seemingly of a compelling 
nature, militating in favour of the course urged by South Africa. ’The issue 
touched the interpretation of a fundamental provision of the Charlor a IcimI 
issue par excellence. The right to have a disputed question of law determined 
by an impartial judicial tribunal was justly claimed to be one of those 
fundamental human rights the promotion of which is one of the principal 
objects of the Charter. Weighty considerations of statesmanship counselled 
the lifting of a highly political and emotional issue above the hazards of 
partisanship and alignments of voting. Recourse to a judicial decision was 
particularly indicated at a time when an opportunity presented itself of assert¬ 
ing, at the very outset of its existence, the usefufness and authority of the 
International Court of Justice. The persuasive force of all these considera¬ 
tions was emphasised by the inadequacy of the argument by reference to 
which some States resisted submission to the Court. 

On the other hand, there is room for the view that the judicial determina¬ 
tion, at the inception of the work of the United Nations, of the meaning of 
a crucial clause of the Charter of this character would not have been in the 
best interests cither of the United Nations or, perhaps, of the Court itself. 
For the possibility must be considered that although on a proper interpreta¬ 
tion of the terms ‘ intervention ’ and ‘mutters essentially within the domestic 
jurisdiction of any State ’ there is no contradiction between Article 2, para. 7, 
and a distinct measure of effectiveness of the action of the General Assembly 
and other organs of the United Nations in the promotion of human rights 
i.rid freedoms a;:d in other spheres, a iiidicinl decision may not be the proper 
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Part of that Session the General Assembly adopted a 

instrument for Anally removing what at first sight creates the impression of 
a substantial and disquieting contradiction. Jt is possible that the authors 
of the Charter, in so far as they stipulated both for the unqualified exclusion 
of matters of domestic jurisdiction from the competence of the United 
Nations and for the fulfilment of the purpose of the Charter in relation to 
fundamental human rights and freedoms, used language which on the face of 
it implies a contradiction. That apparent inconsistency could have been 
resolved by the Court by way of interpretation, on the lines here suggested, 
of the technical terms which the authors of the Charter used in Article 2, 
para. 7. It is highly probable that, on that interpretation, the Court would 
have found that the competence of the United Nations to entertain the 
Indian request depended upon the object of the request and that if its purpose 
was merely to obtain an expression of opinion oi the General Assembly by 
way of recommendation or in some other similar way. Article 2, para. 7, 
would not apply for the reason that there was, in that case, no question of 
‘ intervention \ Probably the Court would have added that as the General 
Assembly has, in any case, no power of decision, it must be assumed that 
no question of intervention was involved in the Indian application. Or the 
Court might have found that, for the reasons outlined above, the matter 
was not one essentially within the domestic jurisdiction of South Africa and 
that on that ground the General Assembly was free to entertain the Indian 
request. Or the Court might have combined the two reasons. But it 
is clear that, however well-founded its Opinion, based on these pre¬ 
mises, would have been, it would have given rise to the criticism that 
in adopting the method of a somewhat technical interpretation -which 
would have come as a surprise to some of the authors of the Charter~the 
Court had in fact resorted to judicial legislation in respect of a highly political 
and dynamic provision of the Charter. 

Alternatively, the C ourt might have resolved the apparent or real contra¬ 
diction in favour of the Indian request by what might have been regarded 
as a piece of judicial legislation in conformity with the wider purpose of the 
Charter. For the possibility of a contradiction in the terms of Article 2, 
para. 7, and of the Charter in general—a contradiction created by the resolve, 
or the necessity, to couch in general language the desire to meet what were 
probably limited contingencies -cannot be excluded. The Governments 
responsible for the present formulation of Article 2, para. 7, may have been 
con.scioiis of some such inconsistency and they may have been content—or 
must be deemed to have been content—to leave it to time and circumstances 
to remove it. A Court confronted with a concrete situation and precluded 
from admitting a patent contradiction in a basic international instrument 
might, with perfect propriety, have availed itself of the elastic wording of 
Article 2, para. 7, in order to render effective the wider purposes of the 
Charter. But if the interpretation adopted by the Court were to create the 
appearance of [udicial legislation, the question would arise whether that result 
could not more properly have been achieved by the political organ of the 
United Nations, namely, the General Assembly. The decisions and recom¬ 
mendations of the General Assembly, by their very nature, partake of a 
degree of adaptability which takes account of the element of growth and 
change in the development of the United Nations and which may be absent 
in a clear-cut judicial decision answering in a brief affirmative or negative 
the question put before the Court. When that question pertains to a problem 
of crucial importance for the life of the United Nations, the necessity for 
pragmatic solutions from case to case and from incident to incident becomes 
particularly apparent. From that point of view there would appear to exist 
some reason for caution in instilling, through the imprimatur of the highest 
judicial organ of the United Nations, an element of rigidity into one of the 
fundamental provisions of the Charter at a time when, owing to the prevalent 
state of political uncertainty and the weakness of the United Nations in the 
initial stages of its activit)^, there might have been a leaning towards a 
restrictive interpretation of its Charter. For these reasons the failure of the 
First General Assembly to submit for an Advisory Opinion of the International 
Court of Justice the interpretation of Article 2, para. 7, though disquieting from 
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Resolution” inviting the Governments of India, Pakistan and 
South Africa to enter into discussions on the subject at a round¬ 
table conference ‘taking into consideration the purposes and 
principles of the Charter of the United Nations and the Declara¬ 
tion of Human Rights 


7. Other Cases of Appeal to Article 2, Paragraph 7 

Of the two cases analysed above, that relating to the dispute 
between India and South Africa is probably the more significant. 
In that case the recommendation of the General Assembly was 
addressed directly to the parties to the dispute—both Members of 
the United Nations. Undoubtedly, it is impossible to divorce it. 
in relation to some of the States which voted for the Resolution, 
from the political considerations which moved them. Thus, for 
instance, the Chinese repre.sentative was not uninfluenced by the 
belief that the policy of South Africa was directed not only 
against Indians but against Asiatics generally. Yet the course of 
the discussion before the General Assembly and an analysis of 
the voting, especially on the part of the Latin-American States, 
suggest that the guiding motive of the attitude of the majority was 
deep concern for the moral authority and effectiveness of the 
United Nations as determined by its Charter. 

However, the South African-Indian controversy and the issue 
of Spain, although most instructive, have not been the only cases 

many points of view and objectionable in principle, was to some extent less 
open to criticism than may appear at first sight. But only to some extent. 
For it is not improbable that the Opinion of the Court would have been con¬ 
fined to the immediate issue before it without attempting a comprehensive and 
final interpretation of Article 2. para. 7, in a manner suggested by the represen¬ 
tatives of some Stales. In view of the persistence with which Article 2. para. 7. 
has been and is likely to be invoked as a stereotyped plea often appealed 
to by the same States with little regard lo or apparent intention of consistency, 
the balance of argument would be that it is desirable for the United Nations 
to avail itself of the services and the authority of its highest judicial organ for 
removing a disturbing source of confusion and uncertainty which is derogatory 
to the dignity of the United Nations and to its efficacy as an instrument 
of settling disputes and of international administration and co-operation. Thus 
Sir Hartley Shaweross, speaking on behalf of the United Kingdom, said: 

‘ Until the measure of the domestic jurisdiction clause in Article 2, paragraph 
7, of our Charter has been authoritatively defined, this doubt, this difficulty 
as to what we are entitled to deal with and what is excluded from our juris¬ 
diction must always bedevil the relations between our member States and 
endanger our Organisation’: Journal of the General Assemhlv, No. 54, 
9 December, 1947, p. 378. 

By 47 votes to 1, with 10 abstentions. 

Official Records of the Third Session of the General Assembly, Part II, 
Resolutions, p. 6. 
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which have illustrated the essential insignificance and ineffective¬ 
ness of the clause of domestic jurisdiction as formulated in die 

Charter. When in July, 1947, Australia and India hrougin 
before the Security Council the situation resulting flow the out- 
breuk of hostilities between Holland and Indonesian forces, the 
former objected to the jurisdiction of the Security Council on 
the ground of Article 2, paragraph 7. The Council, without 
expressly resolving this aspect of the question, did in fact assume 
jurisdiction. The situation was complicated by the circumstance 
that Holland had previously concluded agreements with the 
authorities of what purported to be the Indonesian Republic and 
that some Members of the United Nations had recognised it at 
least c/c facto'''- -a consideration which on the face of it seemed 
to take the question out of the sphere of domestic jurisdiction. 
However, independently of that aspect of the matter some 
members of the Security Council expressed doubts whether the 
question was governed by the exception of Article 2, para¬ 
graph 7.'“’ When, in December. 1948, Dutch troops proceeded 
to offensive action against the forces of the Indonesian Republic, 
the Security Council, in disregard of the emphatic protests of the 
Dutch representative, peremptorily ordered a cessation of 
hostilities. 

In March, 1948, Chile brought before the Security Council the 
situation resulting from the change of regime in Czechoslovakia - 
a change which, it was alleged, was due to the interference by and 

^“Sec Dclson in Columbia Low Review, 49 (1949), pp. 344-361. 

'‘■Thus the rcpresentiilive of Colombia said: ‘Can armed conflicts between 
any of the Western Powers and their colonies, such as the conflict we have 
under consideration, be considered strictly domestic affairs over which neither 
the United Nations nor any of its organs has jurisdiction? ’ (22 August, 1947: 
S/PV.192, p. 82). Previously, in connexion with the Ukrainian request, 
submitted in January, 1946, for an investigation of the situation arising out 
of the presence of British troops in Indonesia, Great Britain and Holland 
objected to the request by reference, inter alia, to Article 2, para. 7. On that 
occasion the Soviet representative said: ‘There are matters, however, which, 
though formally comprised in the domestic jurisdiction of a given Slate, 
border upon external political relations, or even encroach directly upon 
external political relations, threatening the peace and security of the peoples. 
Such matters cannot be left to be settled by the State itself, notwithstanding 
the principle of sovereignty. Docs not the Charter represent certain limita¬ 
tions of the sovereignty of sovereign Stales?' {Journal of the Srciirirv Coinwil, 
First Year, No. 11, p. 20). For the British view see ibid., p. 197. Mr. Bevin, 
referring to Article 2, para. 7, said: ‘ When internal troubles arise, arc we 
always going to be sending commissions to investigate and deal with the 
problems arising within a sovereign Power? 1 cannot agree to it as a matter 
of principle/ The Australian representative saw, in principle, no objection 
to investigation (ibid.. No. 13, p. 231). The Council rejected the Ukrainian 
resolution for reasons, apparently, not connected with Article 2. para. 7. 
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the pressure from Soviet Russia. The Czechoslovak representative 
refused the invitation to take part in the deliberations of the 
Council on the ground that ‘ the discussion of internal matters 
before the Security Council is in contradiction to the provisions 
of the Charter Soviet Russia, on that occasion, relied strongly 
on Article 2, paragraph 7. The Security Council, by an over¬ 
whelming majority, asserted its jurisdiction. But it is of interest 
to note that the Argentinian and other representatives insi.stcd 
on the full application of Article 2, paragraph 7, as giving 
juri.sdiction to the Council on the ground that the complaint arose 
out of the interference by Soviet Russia, in violation of Article 2. 
paragraph 7. in the domestic affairs of Czechoslovakia."" The 
representative of the United States emphasised that because of its 
international character the question, covered as it was by inter¬ 
national agreements, was no longer essentially within the domestic 
jurisdiction of Czechoslovakia."’ Even more significant was the 
view, coming as it did from the representative of the United States, 
that it was for the Security Council, and not for Czccho.slovakia 
or any other member of the Council, to determine whether the 
matter was essentially within the domestic jurisdiction of 
Czechoslovakia."* 

Article 2. paragraph 7, was invoked in opposition to the 
proposal, put forward in connexion with Chapter XI of the 


U.N. Bulletin. IV (1948). May I. 1948. p. 383. 

Security Council, Official Records, Third Year, No. 53, p. 3. 

He said: ‘ It has been argued that these charges cannot be considered by 
the Security Council because of the provision contained in Article 2, para. 7. 
of the Charter providing that the United Nations cannot intervene in matters 
which arc essentially within the domestic jurisdiction of a State. However, 
the charges arc based on the allegation of an illegal intervention by one 
Stale in the internal affairs of another State, leading to the impairment 
of its political independence. Moreover, the restoration and maintenance 
of democratic institutions in liberated Europe, including Czechoslovakia, 
was the subject of an international Agreement concluded at Yalta by 
Marshal Stalin, Prime Minister Churchill and President Roosevelt in 
February, 1945. Consequently, if the charges are true. Article 2. para. 7. 
clearly could not be a bar to Security Council jurisdicM’on over this 
question *: Security Council, Official Records, Third Year, 1948. No. 56, p. 26. 

'‘'He said: ‘This invitation has now been rejected. Why? The rejection is 
based on the thesis that this case comes under Article 2, para. 7. This, as 
1 have pointed out, is a matter for determination by the .Security Coiinci* t ’i:- 
new Czechoslovak regime and the U.S.S.R. are attempting to decide that 
question for the Security Council, and to dictate a unilateral and prejudiced 
opinion on this point to the Security Council. This is a high-handed and 
arbitrary way of behaving which would be surprising had it not come from 
these regimes’: Security Council, Official Records, Third Year, 1948, No. 56, 
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Charter relating to Non-Self-Governing Territories, for the 
creation of a committee to examine information received under 
Article 73 (c) of the Charter. The First Assembly, at its second 
Session, adopted the propo.sal “-though it rejected, apparently as 
being contrary to Article 2, paragraph 7. another proposal asking 
the countries concerned for information on participation by the 
native population in local government, receipt of petitions by the 
organs of the United Nations, and periodic missions to 
those territories. At the same time the Assembly accepted a 
resolution recommending Members having responsibilities for the 
administration of non-self-governing territories to convene con¬ 
ferences of representatives of non-self-governing peoples ‘ chosen 
or preferably elected in such a way that the representation of 
the people will be ensured to the extent that the particular condi¬ 
tions of the territory concerned permit, in order that the letter and 
spirit of Chapter XI of the Charter may be observed and the wishes 
and aspirations of the non-self-governing peoples may be 
observed The proposal that the Economic and l^ial 
Council, ‘ together with the Administering Authorities concerned ’ 
should convene such conferences was not accepted after a number 
of delegates had objected to it by reference to Article 2, para¬ 
graph 7.” The difference between the two proposals was not as 
wide as might appear at first sight. On the broad—and inaceurate 
—interpretation of the term ‘ intervention ’ the recommendation 
as accepted was inconsistent with Article 2, paragraph 7. It 
contemplated a course of action lying in the sphere of what was 
essentially within the domestic Jurisdiction of the States concerned. 
The recommendation which was rejected did not confer any 
authority upon the Economic and Social Council which could be 
exerci.scd without the concurrence of the Administering States. 


•' Resolutions of the Assembly, p. 1242 (Plenary Meetings, pp. 1357-1369). 

’'‘Plenary Meetings, First Assembly, Second Part, p. 1356. 

” See, e.g., p, 1336 for the observations of the British representative. He said; 
‘This resolution, as now drafted, is an infringement of Article 2, para. 7, 
of the Charter because it places the Economic and Social Council alongside 
the governments of the metropolitan territories us responsible for calling 
conferences in territories administered bv sovereign governments. This is a 
serious mutter, and we must be careful how we deal with the Charter, We 
must adhere to it in the spirit and in the letter.’ The French representative 
expressed a similar view (p. 1562). But see ibid., pp. 1337-1342, for the 
observations of the representative of India to the contrary effect. See also 
the Preface to the United Nations publication (1948, VI B. 1) entitled ‘ Non- 
Self-Governing Territories. Summaries and Analyses of Information Trans¬ 
mitted to the Secretary-General during 1947.’ 
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Similarly, although the Greek Commission of Investigation 
established in pursuance of the Resolution of the Security Council 
of 19 December, 1946, considered itself precluded by the terms of 
Article 2, paragraph 7, from making ‘ any suggestions in matters 
which are essentially within the domestic jurisdiction of the 
countries concerned it added the following observation: ‘ In 
the event the Greek Government decides to grant a new amnesty 
for political prisoners and guerillas, the Commission suggests that 
the Security Council make known to the Greek Government its 
willingness, if that Government so requests, to lend its good offices 
in order to secure by all possible means the realisation of this 
measure.’ *“ It is extremely doubtful whether the internal condi¬ 
tions of Greece, after they had become—directly or indirectly— 
the subject of international enquiry, remained a matter essentially 
within the domestic jurisdiction of Greece. It is equally doubtful 
whether the suggestion of the Commission, notwithstanding the 
guarded language in which it was couched, did not in fact amount 
to a recommendation relating to a matter within the domestic 
sphere of Greece. 

An emphatic rejection of the view that the question of 
observance of human rights was within the scope of Article 2, 
paragraph 7, came from the General Assembly in 1948 in 
connexion with the proposal, put forward by Chile and accepted 
by the Assembly, to address a specific recommendation to Soviet 
Russia to permit the wives of Russian origin married to foreign 
diplomats to leave Russian territory. The Chilean representative 
elaborated in detail the view that the action of Soviet Russia 
in not permitting her nationals married to foreigners to leave the 
country was a violation of human rights and fundamental free¬ 
doms; that the latter were not within the sphere of matters reserved 
exclusively to the domestic jurisdiction of States; and that as the 
result of international agreements, including that embodied in the 
Charter, the question of the observance of human rights did not 
fall within the terras of Article 2, paragraph 7, of the Charter." 
His views received wide support, including that of the representa¬ 
tive of the United States who considered that the provisions of 

*“ Year Book of the United Nations. 1946-1947, p. 371. 

*’A/C.6/SR.134, pp. 11-14. See also A/C.6/SR.138, p. 8, for a similar view 
of the Greek representative. 
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Article 2, paragraph 7, did not prevent the United Nations iron 
considering the case of Russian wives prohibited from leaving the 
Union of Soviet Socialist Republics. Subsequently the A.ssemb'v 
adopted a Resolution " which recalled the Preamble and Articles I 
and 55 of the Charter as well as the relevant provision of the 
Universal Declaration of Human Rights and t'le Resolution of 
the Economic and Social Council of 1948 deploring legislative or 
administrative provisions which deny to a woman the right to 
leave her country of origin and to reside with her husband in any 
other country. The A.s.sembly declared, in the Resolution, that 
such action by Members of the United Nations was not in 
conformity with the Charter and recommended that Soviet Russia 
should withdraw the measures adopted by her in the matter. The 
discussion and recommendation of the Economic and Social 
Council, in the same year, in the matter of forced labour and 
trade union riuhts are noted elsewhere."" With regard to both 

A/C.6/SR.135, p. 15. This was also subslantially the view of ihe 
representative of Great Britain. In addition, while admitting that legally 
the Soviet Government was entitled to prevent its nationals from leaving 
the country, the British reprc.scntative apparently regarded as relcvaift 
the question of ‘ the extent of that right and the manner in which it was 
exercisedHe suggested that when the practice of refusing permission to 
nationals to leave the country was carried to the length of preventing wives 
from accompanying their husbands abroad ‘the abuse of that right consti¬ 
tuted ... a flagrant violation of the fundamental liberties of the human 
being'. It is not clear from the record whether such abuse of the right in 
question constituted, in the British view, a valid reason for making inapplicable 
the exception of Article 2, para. 7: A/C.6/SR.135, p. 9. He was of the 
view that even if the action of Soviet Russia were justified inlaw,‘the Soviet 
authorities would still be in the po.sition of having violated fundamental 
human rights' (A/C.6/SR.137, p. 7)—a view which can only be based on the 
assumption that there is no legal obligation to re.spccf fundamental human 
rights (sec above, p. 151, and below, p. 401). Before that Session of the 
Assembly Soviet Russia invoked once more Article 2, paragraph 7 (A/SR.196. 
p. 18). The representative of Chile, in replying to the Russian arguiiumt, 
pointed to the draft of a resolution submitted in the same year by Soviet 
Russia to the Economic and .Social Council in connexion with the charges 
brought by the World Federation of Trade Unions against certain countries, 
including Chile, on account of illegal violations of trade union rights. He 
reminded the Assembly that Soviet Russia did not regard that matter as 
falling within the domestic jurisdiction of States, that she considered these 
measures to be contrary to the Charter, and requested action by the Economic 
and Social Council {ihicl., p. 6). 

On 25 April. 1949; by 39 votes to 6, with 11 abstentions: Doc. A PV.197. 

See above, p. 25. With regard to the latter, the Economic and Social 
C’ouncil adopted in March, 1949, a Resolution drawing the attention of all 
Member States to the importance of ensuring within their respective territories 
the full exercise of trade union rights and in particular to the principles 
contained in the Freedom of Association and the Protection of the Right to 
Organise Convention, 1948, adopted by the International Labour Organis.i- 
tion (EM2.36). As to the former, see below', p. 216, n. 20. 
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questions the various States concerned raised, unsuccessfully, the 
plea of domestic jurisdiction. 

8. The Clause of Domestic Jurisdiction and Non-Member 
States. The Case of Bulgaria and Hungary 

The case of the observance by Bulgaria and Hungary of their 
obligations under the Peace Treaties of Paris and of the principles 
of the Charter in the matter of human rights requires separate 
treatment inasmuch as it provides an instance of action by the 
General Assembly, in connexion with Article 2, paragraph 7, in 
relation to States not Members of the United Nations. The 
case is of importance not only because of the attempt to apply 
the principles of the Charter in the matter of human rights and 
fundamental freedoms to States which were not Members of the 
United Nations. The main reason for its significance lies in its 
contribution to a clarification of the position with regard to the 
interpretation of the clause of domestic jurisdiction. Accordingly, 
it is desirable to give here a detailed account of the attitude 
adopted by the members of the General Assembly. 

The matter was brought before the Third Session of the 
General Assembly in April. 1949, by Bolivia and Australia on 
account of the action of Bulgaria and Hungary, alleged to be 
contrary to the principles of the Charter and to the Peace Treaties 
signed by those countries, in the matter of human rights and 
fundamental freedoms.”’ Although the charges referred 
especially to the trials of church leaders”’ in those States and 
the denial of elementary judicial safeguards to the accused, they 
covered, in effect, the wider background of the violation of per¬ 
sonal and political rights in those countries. While the Bolivian 
proposal was largely limited to a discussion and study by the 
General Assembly of the immediate issues connected with the 
trials, Australia was of the view that, given a prima facie case of 
violation of human rights, the duty of the General Assembly was 
to investigate the facts and to appoint a committee to study the 
situation and to advance conclusions and recommendations. 

’•‘See above, pp. 161-163. 

■■“The item of the agenda proposed by Bolivia was: ‘Study of the Legal 
Proceedings against Cardinal Mindszenty of Hungary in relation to Article 1, 
paragraph 3, and Article 55, paragraph c. of the Charter.’ The Aiisfralian 
proposal referred to the ‘ Observance of fundamental freedoms and Human 
Rights in Bulgaria and Hungary, including the question of religious and civil 
liberty, in special relation to recent trials of church leaders 
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The debate before the General Assembly, and its General and 
ad hoc Committees, was significant for the reason that, not¬ 
withstanding the political implications of the case, the discussion 
was conducted by reference to the wider principle of the inter¬ 
pretation of the Charter as a whole. In particular, apart from 
the attitude of the Slav countries, which, with some interesting 
and unexpected qualifications,*’ invoked Article 2, paragraph 7, 
of the Charter as precluding any discussion of the subject by the 
General Assembly, the attitude of the overwhelming majority of 
the Members of the United Nations exhibited a remarkable 
uniformity of opinion with regard to the two principal aspects of 
the problem. Some States stressed the fact that no prohibition of 
intervention precluded the General Assembly from acting in a 
manner falling short of intervention, i.e., by way of discu.ssion 
and recommendation. Others laid emphasis on the fact that as 
the matter was not one c.s.sentially within the domestic jurisdiction 
of the States concerned, the limitation of Article 2, paragraph 7, 
did not apply at all. Some members of the General Assembly 
invoked both these factors. Finally, there was a consensus of 
opinion that the circumstance that the State or States concerned 
were not Members of the United Nations did not absolve the latter 
of the duty—or divest it of the right—to promote respect for 
and observance of human rights and fundamental freedoms. 

The view of the United Stales -a country which had a substan¬ 
tial share of responsibility for the formulation of Article 2, para- 

’*Thus the Polish delegate admitted that, notwithstanding paragraph 7 of 
Article 2. the United Nations was entitled to intervene whenever, in law 
or in fact, a State Member denied the exercise of human rights to its whole 
population—as, in his view, was the case with regard to the treatment of 
Indians in South Africa—but that there was no right of intervention in case 
of individual violations of human rights (A/BUR/SR.58). The distinction 
cannot claim the merit either of clarity or of logic, but the admission was 
significant as suggesting a departure from rigid reliance on the alleged absolute 
character of paragraph 7. The same delegate insisted that it would be 
contrary to Article 2, paragraph 7, to discuss the matter seeing that the judg¬ 
ments in question were still subject to review on appeal (ihid.)—a suggestion 
that, but for the fact that the local remedies had not been exhausted, the 
complaint would properly fall within the jurisdiction of the General Assembly. 
The Czeehoslovak representative (A/.SR. 189, p. 8) admitted that on some 
previous occasions, as in the case of Indonesia, Czechoslovakia supported the 
jurisdiction of the General Assembly notwithstanding Article 2 (7), but that 
that was ‘a case of gross violation of rights’ by a not unimportant member 
of the international community (Holland). According to him, the test of 
application of Article 2 (7) was whether the issue represented a threat to 
international peace and security—an exception which, in the matter of human 
nghts, is of considerable elasticity and wide potentialities. For it was on that 
ground that reliance was placed by some States a ffirming the jurisdiction of 
the General Assembly in the present case. See below, p. 207. 
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graph 7—regarding the legal position was stated, after some initial 
hesitation,’* with considerable clarity. The representative of the 
United States affirmed the jurisdiction of the General Assembly 
for the twin reason that the action contemplated in the motion did 
not amount to intervention, and that the question before the 
General Assembly, arising as it did out of international treaties, 
was no longer one essentially within the domestic jurisdiction of 
the States concerned. As to the first aspect, he expressed the 
emphatic view that having regard to Articles 55 and 56 of the 
Charter the General Assembly was entitled, in the matter of 
human rights, to exercise the powers of di.scus.sion and rcaim- 
mendation conferred upon it in Articles 10 and 14. He said: 
‘Article 2. paragraph 7, of the Charter, regarding non-intervention 
in matters of essentially domestic jurisdiction, was not intended 
to preclude discussion in the Assembly on the defence of human 
rights and fundamental freedoms, should the need arise. More¬ 
over, there was nothing to prevent the Assembly from expressing 
an opinion or making a recommendation when a particular 
country constantly and deliberately refused to recognise those 
human rights.’ " He added, accurately, that ‘ generally speaking 
... no organ of the United Nations could impose corrective action 
in such matters if there had been no breach of the peace or threat 
to international peace and if there was no treaty providing foi 
such action ’. Previously the United States based the competence 
of the General Assembly on the independent ground that the 
matter had ceased to be essentially within the domestic jurisdic¬ 
tion of the countries concerned seeing that their conduct in the 
matter of human rights created a situation prejudicial to inter¬ 
national peace.” This was also the view of Canada.” 


**The representative of the United States originally objected to the form of 
a submission referring to the obligations of the Charter. He favoured a 
formula limiting the question to the observance of the Peace Treaties con¬ 
cluded by these countries (A/BUR/SR.58, p. 4). Thai attitude was sub¬ 
sequently abandoned. 

” A/AC.24/SR.35, p. 20. He previously gave expression to the same view 
before the General Assembly (A/SR.I89, p. 12). 

’•Thus before the General Committee the representative of the United States 
considered that notwithstanding Article 2, para. 7, the General Assembly was 
‘ authorized to examine such matters when violations of great moral 
principles prejudicial to friendly relations between nations were involved ’. 
He relied on Articles 1 (3), 10, 14, and 35 (1) of the Charier. At the same 
time he expressed the opinion that human rights were not essentially within 
the domestic jurisdiction of a State when they are covered by treaty obligations 
(A/BUR/SR.59. p. 15). 

A/BUR/SR.58, p. 21. 
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The representative of the United Kingdom was of the opinion 
that as Bulgaria and Hungary had undertaken in the Peace 
Treaties definite obligations with regard to human rights, th 
matter was obviously outside the scope of Article 2, paragraph 7. 
In support of this view he adduced the Advisory Opinion of the 
Permanent Court of International Justice in the matter of the 
Tunis and Morocco Nationality Decrees, where the Court laid 
down that once a question—such as that of nationality—becomes 
the subject matter of a definite international obligation it ceases 
to be within the exclusive domestic jurisdiction of a State. He 
apparently attached no importance to the fact that, unlike the 
Covenant, the Charter refers to matters which are ‘ essentially ’ 
(not ‘ exclusively ’) within the domestic jurisdiction of a State. 
China cxpres.scd a similar view.® The French representative had 
no doubt that the United Nations was competent seeing that no 
action amounting to intervention was called for: ‘all that was 
required was a discussion of the subject, to be followed if necessary 
by an investigation 

Dr. Evatt, the repre.sentative of Australia and Chairman of the 
General Committee, gave a ruling, framed with careful delibera¬ 
tion, that the jurisdiction of the General Assembly was clearly 
established as the cumulative result of Article 10 of the Charter 
which gave it the right to ‘ di.scus.s any question or any matters 
within the scope ’ of the Charter and of Article 55 which imposed 
upon the United Nations the duty to promote universal respect 
for, and observance of. human rights and fundamental freedoms. 

He said: ‘The right of discussion provided for in Article 10 of 
the Charter was one of its most important provisions. There was 
not a single question or matter coming within the .scope of the 
Charter, relating to its aims, its principles, or any of its provisions, 
which could not be discussed by the General A.sscmbly. If any 
question was covered by an Article of the Charter, that question 
would no longer be a matter essentially within the dome.stic 
jurisdiction of a State. Whether a State in which human rights 
had been violated was or was not a Member of the United 
Nations had, in his view, no bearing on the question.’ ‘ 

‘ /hid., p. 17. 

■-A/AC.24/SR.38. p. 9. 

' A/BIJR/SR..S8. p. 21. 

■* A/BUR/SR.58. p. 13. The delegate of New Zealand similarly submi*'ed 
in the first instance, that in view of the central position which human rights 
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The attitude of the Latin-Amcrican States was of particular 
interest in view of their traditional attachment to the principle of 
non-intervention. With isolated exceptions^ they asserted the 
jurisdiction of the General Assembly for the reason that the 
contemplated action did not amount to intervention, or that 
the prohibition of intervention could not be allowed to nullify the 
major and more fundamental purpo.se of the United Nations in the 
matter of human rights, or that the only type of intervention which 
was obnoxious was that by individual States as distinguished from 
the United Nations as a whole. According to the representative 
of Brazil, ‘to maintain that fundamental human rights were 
matters falling exclusively within the domestic jurisdiction of 
States, was nothing less than a denial of the various provisions of 
the Charter connected with such mattersThe representative 
of Chile, in stre.ssing that the abu.se of Article 2 (7) of the Charter 
might paralyse the United Nations, claimed that the juri.sdiction 
of the General As.sembly included not only discussion but also 
recommendation. He drew attention to Article 14 of the Charter, 
which provided that ‘ the General Assembly may recommend 

and fundamental freedoms occupied in the scheme of the Charter any ambiguity 
in Article 2 (7) must be interpreted so as to exclude human rights from its 
operation—though he was prepared to admit that ‘certain less fundamental 
rights’ remained within the orbit of that paragraph. In any case he was 
emphatic that with regard to any infringement of the fundamental right of 
fair trial: ‘the General Assembly was fully qualified to discuss it, enquire 
into it, make recommendations upon it, implore the Governments responsible 
for redress, and, if it deemed necessary, condemn them on the basis of 
available evidence’ (A/AC.24/SR.36, pp. 7, 8). 

•’The representative of Argentina considered that Article 2 (7) was applicable: 

* Paragraph 7 was a solemn undertaking. Moreover, it had been a .vine qua nan 
for the adherence of various States to the multilateral treaty that the United 
Nations Charter was.’ In his view it was also clear from paragraph 6 of 
Article 2 that the Charter could not be binding upon third parties 
(A/AC.24/SR.41, p. 7). 

'■ A/AC.24/SR.37. According to the representative of El Salvador, to accept 
any such contention would render the provisions of the Charter ‘ no more than 
the expression of a juridical and political romanticism, unworthy of the times 
and of the serious intentions implicit in all the acts and documents in which 
the United Nations had expressed its principles and purposes in connexion 
with human rights’ (A/SR.203, p. 3). The Bolivian representative repudiated 
the contradictory thesis that the authors of the Charier, while recognising that 
human rights were a basic element in the philosophy of the Charter, regarded 
Article 2 (7) as a barrier against the fulfilment of that object of the Charter. 
In any case, he said, what was proposed was not any coercive action against 
Hungary but merely that the United Nations should discuss a question which 
had given rise to grave concern to peoples throughout the world (A/SR.189, 
p. 18). Subsequently he said: ‘Respect for human rights was a condition 
of peace, and peace was indivisible. The United Nations, as the guardian 
of peace, was qualified to intervene whenever those rights were threatened. 
To invoke Article 2, paragraph 7, in order to sidestep that responsibility 
would lead to ludicrous results and in effect make many other provisions of 
the Charter inapplicable’ (A/SR.20I, p. 17; see also A/BUR/SR.58, p. 19). 
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measures for the peaceful adjustment of any situation ,... inchxi. 

inc situations resulting from a violation of the provisions of the 
Charter The Preamble and various Articles of the C barter 
proclaimed respect for human rights and fundamental freedoms 
for all. Accordingly, ‘ the United Nations was competent to deal 
with these questions and to make any recommendations it might 
deem useful in this connexion. Although such recommendations 
could not be binding on Hungary and Bulgaria, nothing would 
prevent the General Assembly from making them V The 
repudiation, on the part of Peni. of the plea of domestic jurisdic¬ 
tion was even more general in character: ‘ The question of 
domestic jurisdiction did not deprive the Organisation of its rights. 
Domestic jurisdiction was the jurisdiction conferred on a State by 
international law; that concept, worthy as it was of respect, and 
directly related to the concept of national sovereignty, must not, 
however, come into conflict with another principle which must 
also play a major part in international life, the protection of 
human rights.... Whatever the rights of domestic jurisdiction— 
and he was among the foremost in recognising them—they must 
of necessity be limited when it was a question of human rights.’ ‘ 

Of special interest were the broad pronouncements of some 
Latin-American States in the matter of intervention. The delegate 
of Panama insisted that the limitation of paragraph 7 of Article 2 
was subordinated to the obligation to fulfil the Purposes and 
Principles of the Charter as stated in Articles 1 and 2. ‘ It was 
inconceivable that human rights could be systematically violated 
in a given country, whether it was a Member or not of the United 
Nations, without the intervention of the latter.’ ’ The representa¬ 
tive of Uruguay expressed the emphatic view that as respect for 
human rights was an incontestable obligation under the Charter. 
Article 2. paragraph 7, could not prevent the intervention of the 

^ A/BUR/SR.58, p. 116. Similarly, the delegate of Ecuador repudiated the idea 
that Article 2 (7) should be construed so as to deprive the United Nations of all 
means of action in the matter of human rights. ‘ The word “ intervention ” 
implied some kind of violent action the aim of which was to impose someone 
clse's will or the acceptance of requests or demands which corresponded, in 
fact, to coercive measures by one State in regard to another State. It was 
obvious that the word “ intervention ” could not apply to recommendations 
by the United Nations. Such recommendations were not compulsive: they 
might be addressed in a general way to all States, or more particularly, to 
certain States only’ (A/SR.203, p. 16). 

•A/SR.190, pp. 12, 13. 

•A/BUR/SR.,58. p. 19. 
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United Nations in a case involving human rights.’" Cuba based 
her attitude squarely on the distinction between collective and 
individual intervention: ‘ Cuba did not wish to grant any State 
the right to intervene in the domestic affairs of other States, but 
the principle of non-intervention should not imply that the United 
Nations, acting on behalf of world public opinion and in accor¬ 
dance with the Charter, should refuse all collective intervention.’ " 

In accepting jurisdiction in the matter the General Assembly 
declined to act on the view that it had no legal power to impose 
obligations upon or to influence the conduct of non-member 
States.'* Eventually the General Assembly adopted a Resolution 
in which, after noting that the Governments of Bulgaria and 
Hungary had been accused of acts contrary to the purposes of the 
United Nations and to their obligations under the Peace Treaties 
to ensure to all persons within their respective jurisdictions the 
enjoyment of human rights and fundamental freedoms, it 
expressed its deep concern at the grave accusations made against 
these countries regarding the suppression of human rights and 
fundamental freedoms within their territories. It noted with satis¬ 
faction that steps had been taken by .several States signatories 
to the Peace Treaties with Bulgaria and Hungary regarding these 
accusations, and expressed the hope that measures would be 
diligently applied, in accordance with the Treaties, in order to 
ensure re.spect for human rights and fundamental freedoms. It 
‘most urgently’ drew ‘the attention of the Governments of 

’''A/SR.190, pp. 7-9. The fact that the Statc.s directly concerned were not 
signatories of the Charter was, in his view, irrelevant. 

“ A/AC.24/SR.37, p. 14; also SR.35, p. 6. Moreover, the Cuban delegate 
pointed out that there was no que.stion here of intervention contrary to the 
Charter; the matter was not * es.sentially ’ within the domestic jurisdiction; it 
was one of international interest. Also, in any case the General Assembly 
had full rights of discussion and recommendation under Articles 10 and 13 
(A/AC.24/SR.35, p. 6). 

^‘The representative of Chile was particularly insistent that the fact that 
Hungary and Bulgaria were not Members of the United Nations was not 
a valid reason for denying the competence of the General Assembly under 
Article 10. There could be no doubt that universal respect for human 
rights was one of the fundamental objectives of the United Nations: *Thc 
argument that the jurisdiction of the United Nations was limited to Member 
States only created the dangerous premise that by withdrawing from the 
Organisation a State could act in open violation of the most elementary 
principles of the Charter’ (A/AC.24/SR.38j p. 9). The Polish representative 
attempted to establish a distinction, in this connexion, between Article 17 
of the Covenant of the League of Nations and Article 2, paragraph 6. of 
the Charter. 
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Bulgaria and Hungary to their obligations under the Pea('e 
Treaties, including the obligation to co-operate in the settlement 
of all these questions’. It also decided to retain the que.stion on 
the agenda for the next Session of the General Assembly.” 

In view of the detailed wanner in which nuwerous Mewbers 
of the United Nations deSned their attitude in the matter, the case 
of Bulgaria and Hungary is of particular importance for the 
interpretation of Article 2, para. 7, of the Charter. While the 
General As.scmbly is competent to interpret the Charter, the 
construction which Members of the United Nations have put on 
this—and other—Articles of the Charter has not always been 
consistent and has often been dictated by political considerations. 
Yet when, as in the case of Hungary and Bulgaria, that attitude 
is given expression by an overwhelming majority of the Members 
of the United Nations” and, after a full discussion, by reference 
to wider principle, it must be regarded as a positive contribution 
to the interpretation of the Charter. In conformity with an 
established principle of interpretation it would probably be so 
treated by the International Court of Justice.” For this reason, 
notwithstanding any views to the contrary expressed elsewhere 
in this Chapter,” the discussion and the vote of the General 
Assembly in that case are in themselves a weighty argument in 

A/851. I’he draft Resolution was adopted by 34 votes to 6, with 9 abstentions. 

Apart from the Slav States, the only European Stale which expres.scd doubts 
as to the competence of the General Assembly was Belgium. Before the 
aJ hoc Political Committee the Belgian representative, in a somewhat dis¬ 
cursive statement, maintained that owing to Article 2 (7) the United 
Nations was not entitled to intervene in the matter and that the enforcement 
of the Treaties in question was left to the machinery provided therein. 
However, he added that ‘ the fact that the matter fell essentially within the 
domestic jurisdiction of States did not mean that the Assembly was neces¬ 
sarily powerless’ but that ‘its action must not go as far as intervention, 
which was forbidden by the Charter’ (A/AC.24/SR.35). The Scandinavian 
States originally opposed the Resolution on the—tenuous—ground that the 
Peace Treaties provided for an effective procedure (A/AC.24/SR.39, pp. 17, 

18; A/SR.189, p. 4). They voted for the Resolution. 

’■’Sec, c.g., the pronouncements of the Permanent Court of International Jus¬ 
tice with regard to contemporanea expositio in the Advisory Opinions on 
the Competence of the International Labour Organisation (Series B, No. 2, 
p. 39) and the Jurisdiction of the Courts of Danzig (Series B, No. 15, p. 18). 
The representative of Lebanon rightly pointed out that if the term ‘ intervene * 
were to be interpreted in the widest sense, it would have to be assumed that 
all Members of the United Nations, including even those who were now 
invoking paragraph 7 of Article 2, were constantly violating the Charter 
(A/AC.24/SR.39, p. 4). Jt would be difficult for the Court to interpret the 
Charter on the basis of any such assumption. 

’*See above, p. 198, n. 77. 
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favour of a clarification of this important aspect of the Charter 
by an authoritative pronouncement of the highest judicial organ 
of the United Nations. 

9. The Clause of Domestic Jurisdiction in the Scheme 
OF THE Charter 

The question of the meaning of paragraph 7 of Article 2 of the 
Charter is of decisive importance for the international protection 
of human rights under the Charter. For that reason it has been 
considered proper to discuss here at some length the question of 
its interpretation. It has been shown that the terms of Article 2, 
paragraph 7, construed in accordance with accepted canons of 
interpretation, the history of its adoption, and its actual applica¬ 
tion in practice, forbid us to yield to the facile conclusion that the 
result of that clause is to nullify the legal purpo.se of the provisions 
of the Charter in the matter of human rights and freedoms and 
to reduce them to a political declaration and a statement of 
a ‘ social trend ’. The.se provisions were intended to be and 
remain a legal obligation of vast potentialities. The extent to 
which those possibilities will materialise must depend, among 
other factors, upon the strength and the authority of the United 
Nations—in the same way as the latter will depend, to a large 
extent, upon the implementation of its fundamental purpose in 
the matter of promoting respect for and observance of human 
rights and freedoms. Commentators can, in a small measure, 
contribute to that end by resisting the tendency to a juristic 
pessimism which finds no warrant in the seventh paragraph of 
Article 2. 

The interpretation, here attempted, of Article 2, paragraph 7, 
seems to justify the following conclusions: (a) Article 2, para¬ 
graph 7, while denying the right of intervention, does not exclude 
measures falling short of intervention as understood in inter¬ 
national law; (b) Article 2, paragraph 7, while laying down that 
intervention is not authori.scd by the terms of the Charter, does not 
prevent Members of the United Nations from extending their 
obligations in this respect in any subsequent instruments to which 
they may choose to become parties”; (c) matters essentially 

Article 2 (7) of the Charter has been repeatedly invoked by representatives 
of Governments in opposition to various proposed clauses of the Inter¬ 
national Bill or Declaration of Human Rights. Yet reliance on Article 2 (7) 
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within the domestic jurisdiction of a State do not comprise 
questions which have become a subject of international oblii’a- 
tions by custom or treaty or which have become of international 
concern by virtue of constituting an actual or potential threat lo 
international peace and security; (d) inasmuch as the question oi 
the observance of fundamental human rights and freedoms is a 
basic legal obligation of the Members of the United Nations and. 
particularly, inasmuch as it may become a matter of international 
concern in the sense indicated, it is outside the reservation of 
Article 2. paragraph 7; (e) in any case the terms of Article 2. 
paragraph 7, do not exchide. on the part of the organs of the 
United Nations, the procedures of investigation, study, report, and 
recommendation, seeing that these do not amount to intervention 
in the accepted legal connotation", (0 there may be room for a more 
rigid interpretation (subject to (c) above), in favour of the jurisdic¬ 
tional freedom of States, of the reservation of Article 2, paragraph 
7. with regard to subjects such as the admission of aliens or 
regulation of tariffs, which, as a matter of history, have become 
closely associated with the conception of matters essentially within 
the domestic jurisdiction of States. 

These conclusions may usefully be read in the light of the 
following considerations on the place and usefulness of Article 2, 
paragraph 7. in the scheme of the Charter: In the Dumbarton 
Oaks Proposals the clause of domestic jurisdiction was inserted 
as a qualilication of the obligations of the Members and of the 
competence of the Organisation in the matter of peaceful settle¬ 
ment of disputes. In the course of the Conference at San 
Franci.sco that clause was given a place in the statement of 
Principles for the seemingly unobjectionable reason that, as the 
result of the enlargement in the Charter, as compared with the 
Dumbarton Oaks Propo.sals. of the functions of the United 
Nations, it was deemed necessary to safeguard the independence 
of the Members by prohibiting, as a general principle, intervention 

of the Charter is. in this connexion, clearly irrelevant. There is nothing in 
the Charter to prevent members of the United Nations from agreeing to 
restrictions of their sovereignty beyond those imposed by the Charter. An 
International Bill of Rights will be binding only upon States which accept 
its obligations. Any 'intervention* resulting from the Bill of Rights thus 
accepted will be due not to any authorisation of the Charter, but to the 
free will of the States concerned. It was equally—or more—inaccurate to 
invoke the limitations of Article 2 (7) in relation to the so-callcd Declaration 
on Human Rights—a document which is not intended to impose any 
obligations at all. 
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in the internal affairs of States.'* That precaution was unneces* 
sary. There is nothing in the competence of the Economic and 
Social Council, of the General Assembly, or, except in relation to 
Chapter Vll of the Charter, of the Security Council which renders 
intervention possible. These organs of the United Nations are 
not, as a rule, competent to render any decisions binding upon 
the United Nations. They can study, discuss, and recommend. 
Subject to the exception of Chapter VII. they cannot, in law, 
impose their will upon the Members. 

On the other hand, no provision of the Charter could, in fact 
or in law, prevent these organs from studying, investigating or 
discussing any question placed before them, at least to the extent 
of deciding whether a matter is or is not essentially within the 
domestic jurisdiction of the State concerned—which preliminary 
decision is often to a large extent a decision on the merits. 
Neither does there exist any legal obstacle to their power of 
recommendation. Moreover, if a dispute or situation arising out 
of what one State claims to be exclusively a matter of domestic 
jurisdiction has reached the stage when another State considers 
it to constitute or likely to constitute a threat to peace or 
to the maintenance of international .security and brings it as such 
before the United Nations, that fact in itself shows, as a rule, that 
the question is no longer a matter essentially within the domestic 
jurisdiction of a State. The true protection of the independence 
of States within the framework of international organisation lies 
not in any formal reservation of domestic jurisdiction to the 
exclusion of collective intervention. It lies in the fact that inter¬ 
national law recognises definite spheres within which the 
jurisdiction of States—unless limited by international custom or 
obligations of treaties—is supreme. The reservation of domestic 
jurisdiction cannot accomplish the impo.ssible and combine the 
acceptance of obligations with freedom from obligation. Any 
attempt made, in the atmosphere of rapid decisions and deficient 
scientific preparation characteristic of international conferences, 
to achieve that contradictory result is bound to produce formulas 
which, while of sweeping comprehensiveness, are of limited use¬ 
fulness and applicability. Of this, the fate, to a large extent at the 

Sec Documents of the Conference, vol. VJ, pp. 441, et seq. And sec the lucid 
exposition by Brunet, La garantie internationale des droits dc Vhomme (1947), 
pp. 158-162. 
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hands of those who were most conspicuous in drafting it, of the 
seventh paragraph of Article 2 of the Charter provides an interest¬ 
ing and instructive example. 

Quite apart from the question of complaints and disputes 
concerning violations of human rights or otherwise, it is clear 
that to attach a popular meaning, as distinguished from its 
scientific connotation, to the term ‘ intervention ’ in Article 2, 
paragraph 7, would mean to deprive the organs of the United 
Nations—in particular the Economic and Social Council—of the 
possibility of performing their functions as laid down in the 
Charter and as generally understotxl. The overwhelming 
majority of questions which have come before the Economic and 
Social Council have been concerned with matters which fall 
essentially within the domestic jurisdiction of States. This is so 
for the simple rea.son that one of the main objects of the United 
Nations is to promote co-operation in and advancement, through 
international action, of matters of this nature. So long as 
such action falls short of coercive, dictatorial, legislative interfer¬ 
ence—so long as it falls short of intervention—it is consistent with 
and dictated by the purpo.ses of the Charter. This explains why 
even States, such as Soviet Russia, which as a rule have oppo.sed 
action by the United Nations as contrary to Article 2, paragraph 
7," have often propo.sed recommendations of specific action in the 
internal sphere.®" 

See below, p. 217, n. 2. 

Thus in connexion with the question of equal pay for women, brought in 1948 
before the Economic and Social Council by the World Federation of Trade 
Unions, the Russian representative on the Council proposed, in 1949, a 
Resolution recommending ‘all States Members of the United Nations to 
establish by legislation jn the shortest possible time equal pay for equal work 
for men and women, irrespective of nationality, race and religion, and to 
extend similar measures to non-self-governing territories ’ (E/SR.236). In 
the same year the Russian representative proposed a Resolution noting that 
certain specified countries violated the principles laid down by the General 
Assembly and the Economic and Social Council concerning trade union rights 
recommending that those countries should ‘take effective measures at the 
earliest possible date to implement the principles governing trade union 
rights proclaimed by the organs of the United Nations and recommending 
that they should submit a report on the measures taken by them in the fulfil¬ 
ment of the Resolution' (E/1224). Similarly,in the same year, in connexion 
with the question of forced labour brought by the American Federation of 
Labour before the Economic and Social Council, the Russian representative 
proposed the setting up of an international commission consisting of repre¬ 
sentatives of the manual and intellectual workers united in all existing trade 
unions for the purpose of ‘ a comprehensive and objective investigation of 
the real working conditions of workers and employees in the countries where 
private capitalist ownership prevails, and also in the U.S.S.R. and in the 
People’s Democracies ’ (E/l 194). South Africa was perhaps the only country 
which, because of her understanding of the meaning of Article 2, paragraph 7, 
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The circumstance that the effects of Article 2, paragraph 7, are 
not as devastating as is occasionally assumed does not mean that 
it is a satisfactory feature of the Charter. Although it falls short 
of the consequences which some commentators attribute to it, 
namely, of reducing to an absurdity substantial parts of the 
Charter, it constitutes a source of uncertainty and of a limitation 
of its usefulness and authority. The potentialities of Article 2. 
paragraph 7, for mischief, abuse and confusion are still consider¬ 
able, notwithstanding the chastening experience of its application 
in the course of the first five years of the existence of the United 
Nations.^' For that negative rea.son—but for no other—it will 
continue to be one of the most important Articles of the Charter 
until it has either been formally removed by way of an express 
amendment of the Charter or until it has become even more 
generally discredited than is the case at present. In the meantime 
it will continue to be invoked, with little regard for consistency, as 
a convenient starting point for delay and obstruction, both in the 
matter of disputes and of development of international organisa¬ 
tion generally,” in the .same way as the argument of restrictive 
interpretation of treaties limiting the sovereignty of States has 
been relied upon before international tribunals. 

The fact that it is for the organ concerned—and not for the 
interested Member of the United Nations?—to decide whether a 
matter is covered by the limitation of Article 2, paragraph 7, helps 
to draw attention to its artificiality as a safeguard of the 
sovereignty of the Members of the United Nations. That fact 

refused to collaborate in these matters. Thus she declined to give informa- 
tion concerning the violation of trade union rights on the ground that that 
provision * which is overriding of anything else contained in the Charter . . . 
precludes any organ of the United Nations from intervening in the domestic 
affairs of member nations’ (March, 1949; E/1225). 

"'It is stated by Goodrich and Hambro {op. cit., above, p. 120) that ‘the 
practice of the United Nations makes it clear, as indeed does the phraseology 
of Article 2 (7), that the word “ intervention ” as used in the paragraph is not 
to be given a narrow technical interpretation.’ It is not believed that the 
practice of the United Nations substantiates that statement. 

'"See, e.g.. the attitude of Soviet Russia with regard to the proposed inter¬ 
national control of atomic energy {Security Council, Official Records, Second 
Year, p. 452) or in the matter of a proposed resolution concerning stateless 
persons (U.N. Doc. E/SR., p. 159). As to the International Bill of Human 
Rights see below, p. 299. In his Dissenting Opinion on the question of 
admission of a State to membershii) of the United Nations (Art. 4 of the 
Charter), Judge Krylov invoked Article 2, para. 7, as a reason for holding 
that ‘ a Member of the United Nations is not justified in basing his opposition 
to the admission of a particular State on arguments which relate to matters 
falling essentially within the domestic jurisdiction of the applicant State’: 
Advisory Opinion of 28 May, 1948, p. 113. 
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also raises the question whether Article 2, paragraph 7, is a 
woikabk provision at all from the point of view of procedure. 
When a dispute or situation is brought before the Security Council, 
an affirmative vote of that body is necessary to sustain the objec¬ 
tion to the jurisdiction of the Security Council. This means that, 
as the matter is one of substance, a single vote of a permanent 
member of the Security Council (unless it is a party to the dispute) 
may defeat the appeal to Article 2, paragraph 7.” The result is 
that the vote of one permanent member may invest the Council 
with jurisdiction. On the other hand, if the matter is put before 
the Security Council in the form of the question whether it has 
jurisdiction, a vote of one permanent member (or, if the question 
is regarded as one of procedure, of a majority of the members of 
the Council) may prevent it from assuming jurisdiction. Thirdly, 
in practice it might be difficult to prevent the Security Council 
from discussing what, in clTect. would be the substance of the 
matter as a preliminary to its decision whether it has jurisdiction 
or whether the matter is covered by the provision of Article 2, 
paragraph 7. The same object may be achieved by the device of 
the Security Council placing a matter provisionally on its agenda 
without formally resolving the question of its jurisdiction. The 
application of Hyderabad in connexion with the invasion of that 
State by India in 1948 was considered by the Security Council at 
great length in that manner.” With regard to matters submitted 
to the General Assembly or the Economic and Social Council the 
procedure of voting in these bodies is different and the result, with 
regard to the subject under discassion, would correspondingly 
vary. Thus, for instance, it is probable that, having regard to 
Article 18 of the Charter, the decision to the effect that a matter 
is covered by Article 2, paragraph 7, of the Charter, and therefore 
outside the jurisdiction of the General Assembly, would require a 
two-thirds majority of that body. A decision of the Economic and 
Social Council on the matter can in every case be effected by an 
ordinary majority. As a result, in view of the peculiarity of the 

has been suggested (see Fincham, op. cit., p. 167) that the concurrence 
of any seven members of the_ Security Council is sufficient for upholding 
a resolution to the effect that it has jurisdiction in a dispute placed before 
it. This is so. it is urged, for the reason—which is controversial—that the 
decision docs not affect the substance of the dispute. 

See the statement of the President of the Security Council on that occasion 
that ‘the adoption of the agenda does not decide or affect in any way the 
question of the Security Council’s competence': S/P.V.37, p. 40. 
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voting procedure, a situation may arise in which the Security 
Council may consider a matter to be outside its jurisdiction 
while, with regard to the same matter, the General Assembly or 
the Economic and Social Council may arrive at a different 
conclusion.”® 

As embodied in the Charter, the reservation of domestic 
jurisdiction, far from constituting a safeguard for what has been 
traditionally regarded as the province of domestic jurisdiction of 
States, leaves the door wide open for active concern by the United 
Nations with matters which affect the internal sovereignty of 
States but which at the same time are covered by the various 
provisions of the Charter. The evaluation put forward in this 
Chapter of the legal effectiveness and usefulness of Article 2, 
paragraph 7. is not the result of an ingenious interpretation of the 
Charter calculated to ensnare the Members of the United Nations 
in the meshes of a technical expression which they may have 
used inadvertently and which has a result directly opposed to what 
they intended.”' It is a result of the fact that the legal and 
technical interpretation of the Charter—as here suggested -is 
believed to be in accordance with the spirit and purpose of the 
Charter as a whole. Any other construction would reduce some 
of the most significant of its provisions to a mere form of words. 
This applies in particular to the provisions of the Charter relating 
to human rights and freedoms. Undoubtedly, there is an clement 

" ■ See on this aspect of the matter Kopelmanas, op. cit., p. 236, and Fincham, 
op. cit., pp. 166 - 169 . Neither are the vagaries of Article 2. para. 7, limited 
to accidents of voting. Thus. as.suming—an assumption not easily realisable 
in practice—that the Security Council has no jurisdiction, because of Article 2, 
para. 7, in a dispute before it under Chapter VI, a Slate so minded may, by 
forcing the pace of the dispute, contrive to bring the controversy within the 
orbit of the enforcement measures of Chapter Vll where the exception of 
domestic jurisdiction cannot be invoked. The problem of voting in the 
Security Council with regard to matters of domestic jurisdiction under Article 
2, para. 7, was discussed by the Interim Committee of the General Assembly. 
No recommendation was made on the subject. A number of States sug¬ 
gested that in cases of disagreement on the question of applicability of 
Article 2, para. 7, the Security Council, without voting on the matter, should 
request an Advisory Opinion of the International Court of Justice. Sec 
Liang in American Journal of International Law, 42 (1948), p. 890. 

It is probable that the inadvertence, if any, w'as due to the inescapable 
realities of the subject matter rather than to any oversight of the draftsmen 
of the Charter. For this, it appears, was also the experience of the corres¬ 
ponding clauses of the Covenant. Thus Dr. Kopelmanas says, rightly, with 
regard to Art. 15 (8) of that instrument: ‘Con^ue en vue de renforcer 
Tautonomie de I'ordre interne, Tcxccption de Tarticle 15 alinea 8 aboutit en 
fait, en raison des difTicult^s proc<5durales de son application et de la fluidity 
de son contenu, a ^largir le domaine dans lequel I'ordre international peut 
imposer sa sup(5riorite aux ordres internes’: op. cit., vol. 1. p. 214. 
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of tautology in this point of view. For it may be argued that nil 
these provisions are qualified by the overriding exception of 
Article 2, paragraph However, it has been shown here that 
the terms of that Article, interpreted in accordance with the 
accepted terminology of international law, the history of its 
drafting, and the practice of the United Nations, do not imply a 
decisive—or even substantial—^restriction of the competence of 
the United Nations in the matter of human rights and 
fundamental freedoms. 


This is the view ably propounded by Fincham, op, cit., p. 176, who, however, 
in substance arrives at conclusions identical with those propounded in the 
text above. See also the able study of the subject by Berthoud in Amuaire 
Suisse de droit international 4 (1947), pp. 17-104. 



SECTION 2 


THE IMPLEMENTATION OF THE CHARTER 


CHAPTER 11 

THE COMMISSION ON HUMAN RIGHTS AND 
THE EFFECTIVE RIGHT OF PETITION 

1. Human Rights and the Organs of the United Nations 

T he question, discussed in the preceding Section of this book, 
whether the provisions of the Charter in the matter of human 
rights and fundamental freedoms constitute legal rights and 
obligations is not one of mere legal theory. For decisive practical 
consequences follow from the answer to that question. If, as there 
submitted,’ these provisions involve legal rights and obligations, 
then they imply a legal duty not only of the Members of the 
United Nations but also of the United Nations as a whole to 
implement the purpose of the Charter. It is with that latter 
question that we are concerned in this Chapter. By virtue of the 
Charter the organs of the United Nations are not only empowered, 
within the limits of the Charter, to adopt measures and create 
machinery for realising its objects in the matter of human rights 
and fundamental freedoms. The Charter imposes upon them a 
legal duty to act in that way. 

The principal organs of the United Nations competent to 
implement the provisions of the Charter in the matter of human 
rights are the General Assembly and the Economie and Social 
Council acting either by itself or through the Commission on 
Human Rights. The functions of the General Assembly on the 
subject, while of great importance, are of a residuary character. 
Article 10 gives the General Assembly the widest powers of discus¬ 
sion. According to Article 13 of the Charter the General Assembly 


* See above, pp. 145-154. 
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is competent to initiate studies and make recommendations con¬ 
cerning the promotion and observance of human rights. Thi.s 
clearly includes the power of discussion of any complaint con- 
c-erning human rights brought before it by a Member State. Tliai 
power of discussion and recommendation has been exerci.scd on 
a number of occasions, as with regard to the treatment of Indian.s 
in South Africa/ the question of Rus.sian-born wives married lo 
foreign nationals,^ and even the conduct of non-member States 
as in the case of alleged breaches of the clauses of the Peace 
Treaties by Hungary, Roumania and Bulgaria.' Article 13 
provides that the ‘ further responsibilities, functions, and powers ’ 
of the General A.ssembly with respect to the.se and cognate matters 
shall be c.xerciscd in conformity with the provisions of Chapter IX 
relating to International Economic and Social Co-operation and 
Chapter X which defines the functions of the Economic and Social 
Council. 

The Economic and Social Council and, in particular, the 
Commission on Human Rights, which is its organ, are the 
main instruments of the Charter for giving effect to its principles 
and obligations in the matter of human rights. The responsibility 
of the Economic and Social Council is of a general character. It 
co-ordinates, it supervises, it provides the requisite authority. But 
the promotion of human rights and fundamental freedoms does 
not constitute the exclusive domain of its jurisdiction.' The 
Council has established a number of commissions covering a wide 
range of matters of economic and social interest. These include 
commissions on employment and economic questions generally, 
transport and communications, statistics, social que.stions, status 
of women,' narcotic drugs, fiscal matters, and population. There 
are also regional economic commissions for Europe and for Asia 
and the Far East. The object of these Commissions has so far 
been almost exclu.sively advisory and deliberative. Thus, for 
instance, the Economic and Employment Commission advises the 
Council on economic questions in order to promote higher 

“See above, pp. 192-198. 

*See above, pp. 203, 204. 

^ See above, pp. 205-212. 

® A survey of its activities, as set forth in its annual reports to the General 
Assembly, illustrates the variety and multiplicity of its functions. Sec below, 
p. 250. 

* See below, p. 262. 
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standards of living and on the prevention of wide fluctuations in 
economic activity and the promotion of full employment by co¬ 
ordination of national employment policies and by international 
action. 

However, there is nothing in the terms of the Charter or in the 
constitution of the Economic and Social Council which confines 
its part—or that of its commi.ssions—to the purely deliberative 
function of advice, study, and initiation of policy through drafting 
conventions and otherwise. Thus, for example, in the field of 
international control of drugs the Council and the Commission on 
Narcotic Drugs have assumed supervisory and, in part, executive 
functions previously exercised, under the a;gis of the League of 
Nations, by the Permanent Central Opium Board and the 
Supervisory Body. Similarly, it will be shown that the legitimate 
function, properly conceived, of the United Nations and its prin¬ 
cipal organ in the sphere of human rights is one of active 
assistance in the fulfilment of the purposes of the Charter. With 
regard to the Commission on Human Rights, ample authority for 
such assistance is to be found, in the first instance, in its original 
terms of reference as laid down by the Economic and Social 
Council.’ 

2. The Commission on Human Rights and the 
Implementation of the Charter 

The significance of the Commission on Human Rights is to some 
extent indicated by the fact that it is the only Commission 
specifically referred to in the Charter. Article 68 of the Charter 
provides that the Economic and Social Council ‘ .shall set up 
commissions in economic and .social fields and for the promotion 
of human rights, and such other commissions as may be required 
for the performance of its functions'. The early establishment of 
the Commission on Human Rights was expressly recommended 
by the Committee charged with the preparation of the First 
General Assembly.* These proposals were approved by the 
General Assembly. In February. 1946, the Economic and ^cial 
Council decided to establish a Commission on Human Rights 

'Journal of the Economic and Social Council, First Year, No. 29 (13 July, 
1946), D. 520. And see below, p. 229. 

* It figured as the first on the list of the six Commissions recommended. 
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charged with submitting proposals, recommendations and repo^t^. 
to the Council concerning: (a)an international bill of rights; (b> 
international declarations or conventions on civil liberties, the 
status of women, freedom of information, and similar matters, (c) 
the protection of minorities; (d) the prevention of discrimination 
on grounds of race, sex, language or religion.’ By the terms of 
the same Resolution the Commission—the ‘ nuclear ’ Commission 
- -was to consist of nine members appointed in their individual 
capacity. On 21 June, 1946, the Council decided to set up a full 
Commission on Human Rights composed of one representative 
from each of eighteen Members of the United Nations selected 
by the Council."’ The terms of reference of the Commission as 
outlined above were confirmed subject to the addition of an 
important new sub-paragraph as follows: ‘ (c) any other matter 
concerning human rights not covered by items (a), (b), (c) 
and (d) 

The conclusions, as outlined above,"” which follow from the 
letter and the spirit of the Charter with regard to the functions of 
the United Nations in the matter of human rights were accepted 
by the Commission on Human Rights at an early stage of its 
activity. In May, 1946, the Commi.ssion adopted a Report to the 
Economic and Social Council in which it put on record its views 
on the vital question of the implementation of the Charter. It 
stressed ‘ the need for an international agency of implementation 
entrusted with the task of watching over the general observance of 
human rights It recommended that ‘ it shall be considered that 
the purpose of the United Nations with regard to the promotion 
and observance of human rights, as defined in the Charter of the 
United Nations, could only be fulfilled if provisions were made 
for the implementation of the observance of human rights and 
of an international bill of rights Finally, it propo.sed that 
‘ pending the eventual establishment of an agency of implementa¬ 
tion the Commission on Human Rights might be recognised as 
qualified to aid the appropriate organs of the United Nations in 

” Rc.solution of 16 February, 1946 (Doc. E/2()). 

See below, p. 256. 

^^fournal of the Economic and Social Council First Year, No. 29 (13 July, 
1946), p. 520. 

See above, p. 220. 

Journal of the Economic and Social Council First Year, No. 14 (24 May, 1946), 
p. 164. 

Ihid. 
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the task defined for the General Assembly and the Economic and 
Social Council in Articles 13, 15 and 62 of the Charter con¬ 
cerning the promotion and observance of human rights and 
fundamental freedoms for all, and to aid the Security Council in 
the task entrusted to it by Article 39 of the Charter, by pointing 
to cases where violation of human rights committed in one 
country may, by its gravity, its frequency, or its systematic nature, 
constitute a threat to peace The Economic and Social 
Council, without going to the length of identifying itself with all 
the recommendations of the Commission, adopted the substance 
of its proposals. In a Resolution adopted on 21 June, 1946, it 
laid down as follows: — 

“ Considering that the purpose of the United Nations with 
regard to the promotion and observance of human rights, as de¬ 
fined in the Charter of the United Nations, can only be fulfilled if 
provisions are made for the implementation of human rights and 
an international bill of rights, the Council requests the Com¬ 
mission on Human Rights to submit at an early date suggestions 
regarding the ways and means for the elTective implementation 
of human rights and freedoms, with a view to assisting the 
Economic and Social Council in working out arrangements for 
such implementation with other appropriate organs of the United 
Nations.' 

Subsequently these two bodies did not find it po.ssible to 
adhere to the view, as formulated above, as to the nature 
of their functions. In February, 1947, the Commission on 
Human Rights adopted a Report on the subject of imple¬ 
mentation which, in essence, amounted to a reversal of its 
previous attitude. It laid down a general rule to the cflfcct 
that ‘ the Commis.sion recogni.ses that it has no power to take 
any action in regard to any complaints concerning human 
rights'. It also recommended regulations governing the pro¬ 
cedure concerning petitions brought before it in the matter 
of violation of human rights.'* It will be submitted'' that the 
procedure thus adopted amounts to a denial of the effective 

Ibid. 

‘^Journal of the Economic and Social Council, First Year, No. 29 (13 July, 
1946), p. 522. 

“Economic and Social Council, Doc. F,/259. 

“ See below, p. 241. 
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risht of petition and to an abdication of the crucial function ol 
the United Nations in this respect. In the same year, the Economic 
and Social Council approved both the general principle adopted by 
Ihe Commission in the matter of its right to take action upon the 
petitions brought before it and the procedure recommended by it 
for dealing with petitions. It is convenient to set forth the 
relevant portion of the Resolution adopted by the Council 

‘ 7'hc Economic and Social Council . . . 

‘Approves the statement that “the Commission recognises 
that it has no power to take any action in regard to any complaints 
concerning human rights.” 

‘ Requests the Secretary-General: 

(a) to compile a confidential list of communications received 

concerning human rights before each session of the Com¬ 
mission, with a brief indication of the substance of each; 

(b) to furnish this confidential list to the Commission, in private 
meeting, without divulging the identity of the authors of the 
communications; 

(c) to enable the members of the Commission, upon request, to 
consult the originals of communications dealing with the 
principles involved in the promotion of universal respect for 
and observance of human rights; 

(d) to inform the writers of all communications concerning 
human rights, however addressed, that their communications 
have been received and duly noted for consideration in 
accordance with the procedure laid down by the United 
Nations. Where necessary, the Secretary-General should 
indicate that the Commission has no power to take any 
action in regard to any complaint concerning human rights: 

(e) to furnish each member State not represented on the Com¬ 
mission with a brief indication of the substance of any 
communication concerning human rights which refers 
explicitly to that State or to territories under its jurisdiction 
without divulging the identity of the author; 

‘ Suggests to the Commission on Human Rights that it should 
at each session appoint an ad hoc committee to meet shortly before 
the next session of the Commission for the purpose of reviewing 
the confidential list of communications prepared by the Secretary- 
General under paragraph (a) above and of recommending which 
of these communications, in original, should, in accordance with 
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paragraph (c) above, be made available to members of the Com¬ 
mission on request.’ 

That Resolution was subsequently amended by the addition, at 
the end of paragraph (b), of the words ‘ except in those cases 
where the authors state that they have already divulged or intend 
to divulge their names or that they have no objection to their 
names being divulged Paragraph (c) was correspondingly 
altered by the addition of the words ‘except as provided in 
paragraph (b) above 

3. Tin; DiiUBtiRATivi; and Implementing Functions or mr 
Organs oi- the United Nations 

In the Resolution cited above, the Economic and Social Council 
answered what would appear to be the fundamental problem of 
the main organ of the United Nations for the protection of human 
rights under the Charter, namely, the Commission on Human 
Rights. That problem can be put in simple words: Is the Com- 

•" Resolulion No. 75 (V). Dot. C/505. 

With regard to petitions relating to human rights and fundamental free¬ 
doms in trust territories, a joint committee of the Fxonomic and Social 
Council and Trusteeship Council made a recommendation, subsequently 
approved, to the effect that such petitions should be examined, primarily, by 
the Trusteeship Council without prejudice to the competence of the Human 
Rights Commission and the Commission on the Status of Women to evidence 
an active interest in the subject-matter of the petitions. The terms of ’he 
recommendation w'erc as follows: 

Ml is recommended, as a matter of principle, that all petitions to 
Organs of the United Nations (such as petitions on Human Rights or on 
the Status of Women) which emanate from, or relate to conditions in, any 
I’rusl Territory should be dealt with by the Trusteeship Council in accord¬ 
ance with paragraph (b) of Article 87 of the Charter. 

‘ In order that such petitions may be proceeded with with the minimum 
delay, they should be communicated immediately to that part of the Secre¬ 
tariat of the United Nations assigned to the 'Frusteeship Council. 

‘ It is recommended that the Trusteeship Council should then com¬ 
municate to the appropriate Commissions, for such assistance as the Council 
may desire under Article 91 of the Charter, those parts of such petitions as 
relate to matters which are the Commissions* special concern. It is recom¬ 
mended also that the Trusteeship Council should communicate to the appro¬ 
priate Commissions those petitions which it may receive direct and which 
may contain matters of concern to them. 

‘ It is further recommended that, when the Trusteeship Council comes 
to consider petitions concerning Human Rights or the Status of Women 
which may be referred to it in accordance with the procedure recommended 
above, the Trusteeship Council should give consideration to the extent 
to which the procedure for dealing with such petitions prescribed by the 
Economic and Social Council in its resolution of 5 August, 1947, can be 
followed. 

* The right of the Commissions concerned to take cognisance of petitions 
in accordance with the above-mentioned resolutions is recognised, and 
their comments thereon should be welcomed’: E. & T/C.1/2, Rev. 1. 
See also E/CN.4/27; E/PV.119. 

Resolution 116 A (VM. 
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mission on Human Rights—according to the Charter, the powers 
of the Economic and Social Council of which it is the organ, and 
its own terms of reference—a deliberative body for study, 
initiative, and recommendation, or is it an instrument for ensuring 
the protection, within the limits of the Charter, of human rights 
and fundamental freedoms? In particular, to what extent, if any. 
is the Commission on Human Rights the proper instrument for 
redressing violations of human rights and freedoms? The 
question bears directly upon the effectiveness of the Charier in 
relation to a fundamental purpose of the United Nations. 

It may be assumed-" that the Charter rejected the idea of 
intervention, conceived in its accepted legal usage, for the purpose 
of effectively guaranteeing human rights through compulsive legal 
acts except, probably, in cases in which such violation, because 
of its international repercussions, constitutes a danger to peace. 
But did the United Nations deprive itself of all faculty to influ¬ 
ence, by means short of intervention, the situation brought about 
by a violation of human rights? There is no warrant for answer¬ 
ing this question with a clear affirmative. In the words, already 
quoted, of Article 62,“' the Economic and Social Council ‘ may 
make recommendations for the purpose of promoting respect for, 
and observance of, human rights and freedoms ’. This function 
of the Council is referred to specifically in addition to the wide 
terms of the first paragraph of Article 62 which lays down that 
‘ the Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, 
cultural, educational, health, and related matters, and may make 
recommendations with respect to any such matters to the General 
Assembly, to the Members of the United Nations, and to the 
specialised agencies concerned It will be noted that while with 
regard to the economic and other matters enumerated in para¬ 
graph 1 it is stated that these questions must be ‘ international ’. 
no such qualification appears in paragraph 2. All these methods 

As to the controversial nature of this assumption see above, pp. 173-180. 

See above, p. 147. 

‘‘ These terms of reference are as wide as those relating to the functions of the 
General Assembly under Article 13. In a limited sense they are wider inasmuch 
as. in paragraph 3, the Council is authorised to draft conventions for sub¬ 
mission to the General Assembly. No such express power was granted to 
the General Assembly—though that power is clearly implied and has in fact 
been exercised. It is clear that the authority, under paragraph 1 of Article 62, 
to prepare studies and reports extends also to recommendations under 
paragraph 2. 
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arc also within the sphere of the organ of the Council specially 
delegated for that purpose, namely, the Commission on Miiman 
Rights. The function of the Commission is to submit proposals, 
recommendations, and reports to the Economic and Social 
C^ouncil on specific matters and, generally, on any matter relating 
to human rights. There is nothing in the terms of its reference or 
in the Charter to prevent the Commission, when confronted with 
a complaint, from discussing it, investigating it, and making a 
recommendation or report on the subject—either in general terms 
or with specific reference to the State concerned -to the Economic 
and Social Council.” In the Resolution, referred to above, of 
June, 1946, the Council instructed the Commission “to make 
studies and recommendations and provide information and other 
services at the reque.st of the Economic and Social Council 
There is nothing to prevent the Commission from setting up 
effective machinery for that purpo.se. A Commi.ssion on Human 
Rights which by a self-denying ordinance is precluded from taking 
other than purely nominal action with regard to complaints of 
violations of human rights would not be fulfilling the object which 
according to the letter and the spirit of the Charter it is in a 
position to fulfil. The implementation, with the active participa¬ 
tion of the organs of the United Nations, of the legal obligations 
in the matter of human rights is one of the major purpo.scs of the 
Charter. For these are legal obligations. They are no longer a 
mere postulate of the law of nature and of the inalienable rights 
of man. The Charter docs not provide for implementation in the 
full sense of the term. It docs not authorise enforcement through 
intervention conceived as dictatorial and direct interference. 
This fact does not deprive the organs of the United Nations of 
the right—nor relea.se them from the duty—to make their con¬ 
tribution towards the implementation of its provisions by other 
means of considerable potency. 

4. Violations of Human Rights and Action of tiif 
Organs of thf; United Nations 

The crucial aspect of the Report, referred to above, of the Com¬ 
mission—a Report confirmed by the Economic and Social Council 
—was the statement that it has no power to take any action in 

See below, p. 230. 

See above, p. 224. 
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the matter of violations of human rights brought before it. There 
is no legal justification for that statement. These bodies, and. in 
particular, (he C()mmi.ssion on Human Rights, are not only 
entitled to take such action. By the terms of the Charter they are 
bound to do .so. While the purely deliberative and advi.sory 
character of the various Commi.ssion.s of the Economic and Social 
Council may he in accordance with the character of the task which 
they have been called upon to perform, this is not the case in 
relation to the Commission on Human Rights. The purpose of 
the United Nations demands that full effect be given, within the 
limits of the Charter, to its provisions requiring the United 
Nations to ‘ promote human rights ’ and to make recommenda¬ 
tions for that purpose. The organs of the United Nations are 
entitled and bound by the Charter to take cognizance of violations 
of human rights and to initiate such action upon them as is not 
expressly excluded by the Charter. They are under a duty to 
receive petitions alleging violations of human rights, to examine 
them, and. on the basis of such examination, to take all requisite 
action short of intervention. The United Nations will fail in a 
crucial—perhaps the crucial—aspect of its purpose unless it 
becomes axiomatic that it must take an active interest in any 
violation of human rights with a view to remedying situations the 
continuation of which is contrary to the Charter. Admittedly, 
neither the Commis.sion on Human Rights nor the Economic and 
Social Council, nor any other organ of the United Nations (subject 
to the express exceptions laid down in Article 2, paragraph 7), 
have the right of intervention in its legal technical sense. But the 
Commission is entitled—and bound—to take any other action 
short of intervention in its accepted sense, such action including, 
in succe.ssive stages, examination, enquiry, investigation, report 
(including publication thereof), and recommendation.”^ In the 

li was assumed by the Cliairman of the Commission, in January, 1947, that 
It had no power to conduct an enquiry but that it had the right to submit 
recommendations to the Economic and Social Council and to forward to the 
latter any complaint which it considered justified {Minutes of the Commission, 
E/<'N.4/SR.4). There seems to be no legal authority for the suggestion that 
the Commission has no power to conduct enquiries. Moreover, it is dillicult 
to see how the Commission can consider a complaint to be justified if it has 
no possibility of enquiring into it. The Australian representative went to 
the length of denying that the Commission was entitled to study communica¬ 
tions received by it (ihid., p. 7). The public, he added, must not be allowed 
to assume that the C.ommission is a tribunal. There is clearly no warrant 
for the view that the Commission is not entitled to study the communications 
received. Such study is essential to the proper fulfilment by the Commission 
of Its terms of rcfcrenec. 
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same way that the promotion of respect for human rights con¬ 
stitutes a fundamental purpose of the Charter, so action, thus 
conceived, in the matter of violations of human rights represents a 
fundamental aspect of that function of the United Nations. This 
is believed to be the accurate legal position with regard to this 
crucial aspect of the Charter. Yet the Working Group on 
Implementation, which was composed of some members of the 
Commission on Human Rights deliberating in the course of its 
session at the end of 1947 and which adopted an able and com¬ 
prehensive report, considered that the purported absence of a 
right on the part of the Commission to take action in the matter 
of petitions followed from an ‘ elementary yet imperative judicial 
conceptThe States assembled at the Peace Conference in 
Paris in 1946 did not take that negative view of the powers of 
these organs of the United Nations. The Legal and Drafting 
Commission of the Conference, in rejecting the proposal put 
forward by Australia for the establishment of a special European 
Court for Human Rights, expre.ssed the view that ‘ the 
implementation of human rights is a task of universal import 
which under the Charter of the United Nations is entrusted to 
the Economic and Social Council which has set up a Commission 
of Human Rights ’ and that ‘ these two bodies have power both to 
formulate the principles and to decide on the steps to be taken 
to ensure that they are respected 

The issue raised by the above-mentioned Report of the Com¬ 
mission and the Resolution of the Economic and Social Council 
is of decisive importance for the cause of human rights and for 
the United Nations. The effective right of petition must be 
deemed to be an irreducible right of the individual not only in 
relation to his own nation but also in relation to the United 
Nations. There is no effective right of petition if the petitioned 
authority has ‘ no power to take any action ’ on the subject-matter 
of the complaint. 

In the matter of communications relating to violations of 
human rights the problem before the Commission is similar to 
that which confronted the organs of the League of Nations in the 

Economic and Social C ouncil, Doc. E/600 (17 December, 1947), p. 52. And 
see below, pp. 308, 386. 

Minutes of the Draftiriff and Legal Commission (as cited in Dr. Martin's 
Report, ‘ Human Rights in the Paris Peace Treaties,’ submitted to the Inter¬ 
national Law Association at Brussels in 1948), p. 10. 
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matter of protection of minorities. The substantial difference is 
that, with resard to the protection of human rights and the UniK'i.i 
Nations, the"scope of the problem is very considerabl> wider. 
comprises all Members of the United Nations and not on!\ 
limited number of States bound by Minorities Treaties; ii 
embraces, potentially, all human beings. Yet the difficulties ;uv 
in many respects similar: the apprehension of an unwickiy mass 
of petitions; the possibility of their being abused for the purpose 
of malevolent propaganda or self-seeking advertisement; and the 
fact that a considerable number of petitions may. on their own 
showing, be without foundation. However, while bearing in 
mind all these difficulties, we may not find it easy to appreciate the 
reasons which could, in law, justify the ruling that ‘ the Com- 
mission recognises that it has no power to take any action in 
regard to the complaints concerning human rights If ‘ action ’ 
refers to “ intervention ’ in its legal .sense, then the ruling is not 
open to objection—e,xcept in contingencies amounting to a threat 
to international peace—other than the charge of laxity of 
language. But if by ‘ action' wc mean measures other than 
intervention in its technical sense, then the Resolution of the 
Commission gives rise to legitimate criticism. Like the Economic 
and Social Council in general, .so also the Commission on Human 
Rights ‘ may make recommendations for the purpose of promot¬ 
ing respect for. and observance of, human rights and fundamental 
freedoms for all The language is explicit. So are the terms 
of reference of the Commission.Nothing in the Charter 
excludes cither a general recommendation arising out of an 
individual complaint or a series of analogous complaints; or a 
specific recommendation addressed to a named State; or a request 
for information or comments on the subject of petitions received; 
or, with the consent of the State concerned, an investigation 
undertaken in its territory and with its co-operation; or. without 
the consent of the State in question, an investigation conducted 
outside its territory and not requiring its co-operation; or the 
initiation of a study, in fact indistinguishable from investigation, 
of the conditions underlying the complaint either in relation to 
the State concerned or to the general problem involved in the 

Article 62 (2). 

®®See above, p. 224. 
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complsint, or the public<ition of the results of the investigutionj 
or discussion of the specific and general aspects of the complaint 
These and similar measures constitute action, short of inter¬ 
vention, on the communications received by the Commission. 
The effectivenc.ss of such action falls short of a judicial or semi¬ 
judicial pronouncement accompanied, if need be. by executive 
enforcement, but it .seems pessimistic and unwarranted to consider 
it as totally ineffectual. There is nothing in the Charter which 
calls for- -or. indeed, permits-lhe exclusion of such measures. 
To rule them out in advance is fully out of keeping with the 
purpose of the Commission on Human Rights. Admittedly the 
difficulties involved in the method of treatment of a multifarious 
mass of petitions and communications arc such as to lax 
heavily the resources and resourcefulness of the organ concerned."" 
But it is doubtful whether the Issue can properly be avoided by a 
clear non possumus. Instead, safeguards and remedies mu.st be 
sought and applied which would make it practicable for the Com¬ 
mission to fulfil what is an imperative task. The methods of the 
Minorities Section of the League of Nations, of the Mandates 
Commission, and of the Trusteeship Council afford much 
guidance in this respect.'" Additional methods mu.st be devised 
for coping with the danger of the ta.sk of the Commission being 
hampered by frivolous and unfounded communications— 
although experience (including the experience of the Trusteeship 
Council'^') has shown that the dangers of abuse of the right of 
petition may be exaggerated and that ignorant, frivolous or 
malicious complaints can be disposed of without difficulty and 
without doing violence to the requirement of a fair hearing. The 
nece.ssary safeguards may have to include the rule that a com¬ 
munication from the Government of a State should be regarded 
as meriting prima facie both consideration and a requisite measure 
of publicity. A similar principle may be made to apply to com¬ 
munications emanating from or supported by public—though not 
necessarily official-bodies, institutions or societies of recognised 
standing and devoted to the protection of human rights in general 
or to the interests of particular groups and minorities in so far as 
they come within the scope of human rights and freedoms as 

See below, p. 240. 

See below, pp. 244, 245. 

®®See below, p. 242. 
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envisaged by the Charter. Above all, as suggested below, the 
Commission on Human Rights must be provided with 
machinery—fully adequate in numbers, ability, and impartiality 
—to examine, in the first instance, the petitions received. Thai 
task cannot satisfactorily or consistently with the general 
efficiency of the Commission be performed by its members. 


5. Tift PR(X'bDVRE OF PETITIONS AND THE COMMISSION 
ON Human Rights 

The procedure adopted by the Commission on Human Rights in 
the matter of the treatment of complaints concerning human 
rights must be considered in the light of the legal position as out¬ 
lined above. That procedure, as we have seen, is characterised 
by a refusal to admit that there is vested in the Commission the 
power to take any action in the matter of complaints concerning 
human rights. Apparently the expression ‘ any action ’ inaccur¬ 
ately exprcs.sc.s the intention of the Commission and of the 
Council, for the procedure adopted contemplates some action. 
That action consists in the first instance in the compilation by 
the Secretariat, i.e., by the Division of Human Rights, of a con¬ 
fidential list of communications received and in furnishing that 
list, at a private meeting, to the members of the Commission. 
There is, further, a provision enabling members of the 
Commission, if they so desire, to consult the originals of the 
communications. However, that provision refers, apparently, 
only to ‘ communications dealing with the principles involved in 
the promotion of universal respect for and observance of human 
rights ’. The authors of the communications are to be informed 
that the latter will be dealt with in accordance with the normal 
procedure outlined above and that in any case the Commission 
has no power to take any action in regard to any complaint con¬ 
cerning human rights. In view of this it is difficult to .see what 
is the purpose of the decision that an ad hoc' committee of the 
Commission should meet shortly before each session to review the 
confidential list of communications prepared by the Secre¬ 
tariat and to recommend which should be made available. 
That suggestion, it has been noted, is qualified by the clause 
which limits thc.se communications to those ‘dealing with the 
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principles involved in the promotion ’ of human rights and which 
makes such availability dependent upon the request of the 
members of the Commission. 

The procedure adopted by the Slates represented on the 
Economic and Social Council and by the Commission on Human 
Rights for dealing with communications alleging or concerning 
violations of human rights and fundamental freedoms amounts 
to a renunciation by these bodies of a power and an obligation 
grounded in the Charter. It constitutes a denial of the effective 
right of petition inherent in the Charter. In view of this it is not 
necessary to indicate here in detail the drawbacks of such rudi¬ 
mentary procedure as has been adopted. These defects include 
not only the stringent prescriptions of secrecy. The objections 
to the principle of .secrecy are obvious, unless it is imperativelv 
required for the protection of the authors of petition.s—^though 
even in this respect the efforts of the United Nations must be 
directed towards devising means of protection other than .secrecy." ’ 

■ At its meeting in Decembci, 1947, the Commission envisaged a slight modifi¬ 
cation of the principle of secrecy by suggesting to the Economic and Social 
Council that the list of communications which the Secretary-General (/.<?., 
the Division of Human Rights) is to be instructed to prepare for the members 
of the Commission shall be divided into two parts; (u) a non-confidential 
list of communications the authors of which have divulged their names or 
state that they have no objection to their names being divulged; and (by a 
confidential list of other communications (Doc. EV60(), p. 8). No action was 
taken upon these suggestions. In 1949, in a Memorandum submitted to the 
Commission (E/CN.4/165), the Secretary-General proposed a different classi¬ 
fication of communications. He suggested that there should be two lists of 
communications: (a) a confidential list containing complaints of violations 
of human rights and requests for action on the part of the Commission; and 
(b) a non-confidential list containing communications dealing with principles 
involved in the promotion of re.spect for and observance of human rights. 
No radical change was implied in these suggestions. For according to the 
principal Resolution 75 (V)—members of the Commission can consult, at 
their request, the originals of the latter group. The suggested change meant 
merely that the list of such communications bearing on questions of principle 
—but not the communications themselves—should no longer be confidential. 
Possibly the suggestion meant also that the names of the authors of the com¬ 
munications should no longer be confidential. The resulting difference is a 
trifling one—although it was urged by the Secretary-General that the standing 
of the organisation from which the communication originates or the authority 
wielded by the individual author of the communication might give particular 
weight to it. In fact the nature of the proposed changes illustrates vividly the 
lack of reality of that aspect of the work of the CXimmission. The same 
applies to the suggestion made by the Secretary-General in the same Memo¬ 
randum that, while the list of communications relating to complaints should 
continue to be confidential, it was not necessary that, subject to certain safe¬ 
guards, the identity of their authors should not be divulged. Commenting 
on the practice of publicity followed by the Mandates Commission and the 
Council of the League of Nations in the matter of examination of petitions. 
Lord Hailey, a distinguished authority on the subject, said: 'Only those who 
have had experience in the internal working of an official administration, in 
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Experience has shown that, apart from isolated exceptions, 
complaints come from persons resident outside the territory of 
the State against whom a charge of violation of human rights 
has been brought. As stated in a Memorandum of the Secretary- 
General,"^ ‘ the negligible number of possible cases where secrecy 
may be required docs not justify the maintenance of rules under 
which the whole procedure is veiled by anonymity and ihc 
members of the Commission on Human Rights are prevented 
from arriving at an opinion on the seriousness or otherwise of a 
certain allegation 

The involved language of the Resolution of the Economic and 
Social Council of 5 August. 1947, which confirmed the recom¬ 
mendations made by the Commi-ssion on Human Rights, fails to 
convey the extraordinary degree of the abdication, on the part of 
the United Nations, of its function in the sphere of encourage¬ 
ment and promotion of fundamental human rights and freedoms. 
As a result of that Resolution members of the Human Rights 
Commission are not entitled to consult the originals of com¬ 
munications received by the Secretariat in the matter of violations 
of human rights except, upon their request, those ‘ dealing with 
the principles involved in the promotion of universal respect for 
and ob.scrvance of human rights They are not entitled to read 
the actual complaints of violations of human rights. What they 
are entitled to is to receive a list of these complaints compiled 
by the Secretariat. Thus the basic source of information, with 
regard to what, on any rea.sonable interpretation of the Charter, 
would appear to be the principal function of the Commission, 


cirtunislanccs where there is no organisation of public opinion, can appreciate 
the strength of the influence which can be exerted by publicity of the nature 
of that involved in the proceedings of the Commission and Council ’ (as quoted 
by Duncan Hall, op. at., p. 212). In March, 1948, the Economic and Social 
Council, following upon a recomntendation of the Commission, relaxed the 
injunction of secrecy by prescribing that the confidential list of communica¬ 
tions submitted to the Commission before each session may divulge the identity 
of the authors of communications in cases where the latter state that they 
have already divulged or intend to divulge their names or that they have no 
objection to their names being divulged (Resolution 116 A of 1 March, 1948). 
On one occasion the Russian representative objected to the consideration of 
anonymous communications for the reason that the United Nations * should 
not deal with unsub.stantiatcd or unreliable communications, presented without 
due consideration by irresponsible people to spread hatred among the nations 
for political or other purposes ’ (Meeting of the Commission of 20 February, 
1948: E/AC.7/SR.32, p. 4). 

See above, p. 235, n. 35. 

=-E/CN.4/165, p. 11. 
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is consigned to the files of an official in the Division of Human 
Rights whose business it is ‘ to inform the writers of all communi¬ 
cations concerning human rights . . . that their communications 
have been received and duly noted for consideration in accor¬ 
dance with the procedure laid down by the United Nations It 
would appear that in respect of petitions the Commission on 
Human Rights has placed itself in a position inferior to that of 
the members of the Security Council, who arc entitled to receive, 
on request, copies of all communications from private individuals 
and non-governmental bodies relating to matters of which the 
Security Council is scised.“‘ In view of this there is a distinct— 
and disturbing—element of artificiality in the resolution, specially 
passed by the Economic and Social Council,"' giving the members 
of the Sub-Commission on the Prevention of Discrimination and 
the Protection of Minorities, with respect to communications 
bearing on discrimination and minorities, the same facilities as 
are enjoyed by members of the Commission on Human Rights. 
For these facilities are rudimentary to the point of being nominal. 

The undoubted difliculties inherent in the operation of the 
system of protection of human rights cannot be solved by verbal 
devices which create an impression of evasiveness that is out 
of keeping with the character of the task entrusted to the Com¬ 
mission. After having adopted a system under which it is left 
to the initiative of its members to make themselves acquainted 
with the details of the communications, otherwise shrouded in 
.secrecy, the principal Resolution referred to above"' requests the 

Annex to the Provisional Rules of Procedure of the Security Council (Doc. 
S/96/Rev. 3). 

■"■Resolution 116 A (VI). A report, of 24 May, 1948, of the ad hoc Com¬ 
mittee instructed to consider communications received states that after taking 
note, in the course of two meetings, of the confidential list prepared by the 
Secretary-General, the Committee decided that there was no occasion for 
bringing any of the communications on the list to the special notice of 
the Commission with a view to consulting the originals (E/CN. 4/96). The 
passage apparently refers to communications dealing with ‘ principles,' for 
with regard to communications alleging actual violations of human rights 
the Commission seems to have clTcctually precluded itself from examining 
the originals of petitions received. With regard to communications relating 
to ‘ principles ’ it is not easy to see how. from a summary list prepared 
by an official of the Secretariat, the Committee can form an adequate 
opinion as to the nature of the communication. In general, the number of 
complaints and communications received has been small—a circumstance 
which may be the result of the view adopted by the Commission as to the 
nature of its functions. 

•'‘"See p. 226. 



238 Human Rights under the Charter 

Secretary-General to inform the writers of all communicatioiOi 
concerning human rights that their communications would be 
brought to the attention of the Commission on Human Rights. 
Yet, under the system adopted, there is no guarantee that they 
will be brought to the attention of the Commission as a whole. 
By December, 1947, the Sub-Commission on Non-Discrimination 
came to the conclusion that the system, which was of the Coni- 
mi.ssion’s own making, of dealing with complaints and petitions 
was out of keeping with its funetion as envisaged by the Charter 
and by public opinion. In a recommendation adopted in 
December, 1947, the Sub-Commission found that ‘the present 
system of transmitting communications and petitions was by no 
means satisfactory for the members of the Commission them¬ 
selves ’ for the reason - which .seems to be in the nature of a 

non sequitur .that ‘ the Commission in corpore has no powers to 

take any action in regard to complaints relating to human rights ’. 

It is not clear to what extent the expre-ssion ‘ in corpore ’ was 
intended to convey the suggestion that some action might be 
po.ssible at the instance of the individual Governments represented 
on the Commission. The Committee then proceeded to express 
the hope that the Economic and Social Council might soon find 
means for reversing the trend initiated by the Commission. It 
said; 


‘ The Committee assumes that as the Commission’s work will 
.soon have reached a more advanced stage, the Economic and 
Social Council will take a decision on the recommendations which 
it asked the C'ommission to make to it. regarding “ the ways and 
means for the clfcctivc implementation of human rights and funda¬ 
mental freedoms ”. When that has been done, a basis will have 
been provided for settling the method of communicating and 
examining petitions, without there being too great an inequality 
between those concerning trust territories and all the others.’ 

No action was taken by the Commission on this general expres¬ 
sion of hope. But the Commission accepted, and the Economic 
and Social Council subsequently approved, the recommendation 
that the principle of secrecy in the list of communications 
prepared by the Secretariat need not apply to cases where the 

•* Sec above, pp. 234, 236. 

“’E/CN.4/64, p. 2. And see above, p. 225. 
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authors of the communications do not attach importance to 
secrecy being preserved."* 


Sec above, p. 23b, and below, p. 28b. The confused ;ind inconclusive dis- 
cussion of Ihe Commission at the beginning of t947 of the question of 
petitions is of interest. At one stage the rcprescnlaiive of the Philippine 
Republic proposed the setting up of a sub-committee of the members charged 
with the duty to study communications addressed to the Sccrelary-Cieneral, 
the Economic and Social Council, or the Commission, and to make recom¬ 
mendations. He pointed out that although the proposal did not imply that 
the Commission was to be a court of appeal, public opinion would regard 
it as such; it represented the conscience of the world (E/CN.4/SR.4, p. 5). 
The proposal was adopted by the votes of India, l.ebanon, the Philippine 
Republic, the United Stales and Uruguay. Australia, .Soviet Russia and 
the United Kingdom voted against. China, Egypt and Iran abstained. As 
was rightly pointed out by the Australian representative, the Philippine 
proposal was obscure inasmuch as, on the face of it, the purpose of the 
sub-committcc which was to be set up was merely to study the use to be 
made of communication.s. In that case it would be deceiving the authors 
of communications, who expected cflcctive action {ibid., p. 7). On the 
other hand, he said, if as the result of a misunderstanding the idea were 
to spread that the sub-committee was entitled to study the actual communi 
cations, the Commission would be Hooded with them. ^ 'I'hc public must 
not be allowed to think that the Commission was a tribunal.' 

While some members of the Commission stressed the importance of 
public opinion, the Belgian representative expressed the view that the Com¬ 
mission should not be su.bjected to the pressure of public opinion us reflected 
in communications received from organisations not possessing consultative 
status. He was therefore opposed to the setting up of a sub-committee to 
study them (E/CN.4/uSR.3, p. b). The Chairman suggested that the Com¬ 
mission had no power to conduct an enquiry, or to put its decisions into 
force, but that it had the right to submit recommendations to the Economic 
and .Social Council and ‘ to forward to it any complaint which it considered 
justified ' (E/CN.4/SR.4, p. 3). It was not explained how, in the absence 
of the right to make investigations, the right to make recommendations 
could be effectively exercised. The Chinese representative insisted that the 
chief function of the Commission was to draft the International Bill of 
Rights and that therefore all communications on that subject should he 
brought to the Commission’s notice immediately. ‘ As regards all other 
communications the Commission should therefore refrain from raising false 
hopes’ (Discussion of the Report of the Snh-Committve on Handlinf* of 
Communications: E/CN.4/SR.lb (6 February, 1947). The question was 
discussed in some detail whether a sub-coniinission should be created for 
the purpose of receiving and examining petitions. The view prevailed that 
the creation of such a .sub-commission would be dangerous inasmuch as it 
would tend to create the impression that the Commission ‘ was seized of 
the communications and was prepared to take action upon them ’ (Represen¬ 
tative of Belgium, ihid.. p. lO). While thus the majority of the Commission 
deprecated the idea of an effective right of petition, the representative of 
Uruguay drew attention to the statement of M. Laugicr, Assistant Secretary- 
General, to the effect that the task of the Economic and Social Council and 
of the Commission was to create machinery for the examination of all 
communications concerning the violation of human rights (E/CN.4/SR.4). 
The representative of India went far in the direction of urging adequate 
machinery for the examination of complaints- although the force of her 
pioposals was somewhat weakened by the fact (hat they were intended, 
in the first instance, to provide a remedy for the situation confronting ' four 
million Indians who hud been transplanted to various parts of the world 
under the aigis of the colonial governments concerned ’ (E./CN.4/SR.2, p, 3). 

At the meeting of the Commission in July, 1948, the Soviet representative 
stated in clear terms the opposition of his country to measures of imple¬ 
mentation. He urged that proposals to grant to u committee the right to 
make recommendations to iiiembcr Governments constituted inadmissible 
interference in the domestic affairs of a State and an infringement of 
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Undoubtedly, under a system of effective petition the United 
Nations and its organs may be burdened and embarrassed 
by communications which are malevolent, clearly unfounded. 
uninformed, or, while well-founded in law, petty and insigniheunt. 
Many of the petitions may imply an unjust affront to the dignity 
and good name of States. Yet it must become axiomatic that 
the sanctity of human rights and an effective system of petitions 
on their behalf are entitled to no less consideration than the 
dignity of sovereign States. A reconciliation of these two oppos¬ 
ing considerations—assuming that there exists an inherent 
opposition between them—cannot be effected by a renunciation 
of the function of the United Nations in relation to a vital aspect 
of its purpo.se. The difficulties cannot be met by a self-imposed 
limitation on the part of the Commission on Human Rights. 
They can be .solved only by the adoption of the twin principle 
that: (a) all communications and petitions, with the exception of 
those of an obviously frivolous character, must automatically— 
either in full or in a summary—preach all members of the Com¬ 
mission, and (b) that a procedure, semi-judicial and semi- 
administrative in character, must be devised for selecting such 
communications and petitions as call for full discussion and, 
generally, for further action by the Commission. Such procedure, 
to be authoritative and effective, must be entrusted to a .standing 
body of a mixed character composed of members of the Commis¬ 
sion on Human Rights and, mainly, of a trained staff of experts 
of high quality and impartiality. 

The deliberations of the Commission on Human Rights and 
of the Economic and Social Council have abounded in allusions 
to the necessity of not creating vain hopes among the authors of 
petitions. But these are not hopes of persons ignorant of their 
rights and placing their faith in a non-existent law. These hopes 
are grounded in the fundamental charter of the international 

national sovereignty; the right to make such recommendations belonged 
to the General Assembly alone. He also suggested that as, according to 
the proposals for implementation, international investigations could be 
conducted only on the basis of individual cases, they were likely to increase 
the causes of friction among nations (E/CN.4/SR.81, p. 14). This was 
also the view of the Byelorussian rcpreisentative p. 19). But the 

Soviet representative had no hesitation, at the meeting of the sub-commission 
on the prevention of discrimination and the protection of minorities in 
December, 1947, in urging immediate consideration by the sub-commission 
of the question of the Negro problem in the United States and of the 
question of di.scrimination aeainst women (E/CN.4/Sub.2/SR.13, p. 2. For 
the formal proposal see E.'CN.4/Suh.2/.SR.24V 
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community and in the resulting changes in the status of the 
individual in the international sphere. The fact that the Charter 
of the United Nations has gone a long way towards recognising 
the status of the individual as a subject of international law 
cannot be altogether without influence upon his procedural 
capacity. Such hopes will not be in vain if the United Nations 
and its organs adhere to the spirit of the Charter with regard 
to the promotion of respect for and observance of human rights 
and fundamental freedoms. Five years after its establishment 
the United Nations not only had not achieved any approxi¬ 
mation to providing itself with adequate instruments for fulfilling 
its purpose in that most significant sphere.'" It was out of 
keeping with the paramount importance of the principle of 
effective petition in the scheme of the international protection of 
human rights that the task of examining petitions should be 
entrusted to a small body of men, an ad hoc committee of the 
Commission on Human Rights, meeting hurriedly " shortly before 
the next session ’ for the purpose of reviewing a confidential list 
of petitions—not the petitions themselves—with a view to 
recommending what petitions should, provided that they arc con¬ 
cerned with principles involved in the promotion of human rights, 
be communicated to those members of the Commission who desire 
to receive them—such communication apparently bringing to an 
end the function of the Commission on the subject." 

’’When, in December, 1947, the Australian representative proposed, in the 
sub-commission on the prevention of discrimination and the protection of 
minorities, that the Economic and Social Council be asked to extend its 
resolution of 5 August, 1947 (paragraph (e), see above, p. 226), concerning 
communications .so as to include the words ‘ that the Secretary-General 
tactfully requests, by official letter, the Governments affected to give any 
comment or information they desire on the petitionsthe proposal secured 
only two votes. There were eight abstentions and one vote against the 
proposal (E/CN.4/Sub.2/SR.16, p. 9). Actually—and the fact is an 
indication of the true potentialities of the Commission as distinguished from 
its own estimate of them—a number of States have availed themselves of 
the possibility indirectly offered by the above-mentioned paragraph (e) of 
the Resolution and have sent to the Secretary-General comments on the 
facts alleged in the communications. vSubsequently—in Resolution 192 
(VlID—the Economic and Social Council requested the Secretary-General 
to ask Ciovernments sending their replies whether they wished them to be 
presented to the Commission in summary form or in full. The replies sent 
in are distributed among members of the Commission as confidential 
documents. 

The nature of the functions of the Commission as then interpreted 
may be gauged from the fact that, in the course of the meeting at Geneva 
in December. 1947. the ad hoc Committee held one meeting. The practical 
result of the work of the ad hoc Committee was the decision: (a) to trans¬ 
mit to the members of the Commission an analysis, prepared by the Secre¬ 
tariat. of communications received and bearing upon general principles. 


16 
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The work of the Trusteeship Council is instructive as showing 
that the danger of an international agency of this character being 
swamped by petitions may to a large extent be imaginary. St/angc 
and extraordinary petitions there may be which, however well- 
meaning, neither deserve nor require prolonged consideration 
even if treated with the respect and deliberation which arc due. 
in the first instance, to every petition. Thus at its session in 1947 
the Council, after some di.scussion, decided to treat as admissible, 
at least to the extent of informing the petitioner of the receipt 
thereof, a petition signed by a certain Raja Mahendra Pratap, 
containing a proposal for the establishment of a Jewish State in 
Tanganyika.'^ It considered in some detail a .somewhat 
theoretical enquiry by a person from Tanganyika as to whether 
the Trusteeship Council could institute an enquiry into his 
complaints against the Government of Tanganyika.** It discussed 
the admissibility of a number of petitions requesting international 
control and admini.stration of the polar regions by the Trusteeship 
Council,** and although it had no difficulty in finding that they 
were outside the proper competence of the Council it agreed that 
the reply should not be purely formal and negative but that it 
should be drafted in such a form as to draw the attention of the 
petitioners to the proper body within the United Nations which 
might be competent to consider the matter. Similarly, courteous 
consideration was given to the petition from the International 
Service Seminar, Indian Mountain School. Lakeville. Connecticut, 
asking that strategic areas, both on land and at sea. should be 
placed under international control and protected by the United 
Nations.*’ There were a number of petitions relating to alleged 
discrimination on account of sex in the matter of the application 
of International Labour Conventions to some trust territories a 
request for international control of production and distribution 

and (M to recommend that the communications referred to in that analytical 
Statement be made available to the members of the Commission at their 
request (Doc. E/600, pp. 7-8). The members of the Commission also 
received a list, prepared by the Secretariat, of communications not involving, 
on the face of it, questions of principle. These are petitions proper. Each 
petition- -their number has run into hundreds—^is summarised in three or 
four lines in the list prepared by the Secretariat. The purely nominal 
character of the information thus received is apparent. 

^*T/PV.31, p. 15. 

Ihid., pp. 42 et seq. 

Ihicl., pp. 62 et seq. 

Ibid., pp. 71 et seq. 

^*Ihid., pp. 58 et seq. 
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of strategic raw matcrids in non-self-govcrning territories or trust 
areas'*''; a petition asking for the placing of the fornier Italian 
colonies under an Italian trusteeship®"; and, once more from the 
indefatigable International Service Seminar of the Indian 
Mountain School, Lakeville, a petition concerning modifications 
of Articles 73 and 87 of the Charter. '* 

The Council declined to act on the warnings of the Belgian 
representative pointing to the dangers of receiving petitions too 
easily. He said: ‘We might be swamped by petitions. If you 
were to see the list which the Secretary-General publishes of com¬ 
munications received, you would see that this list is interminable. 
If each of these petitions has to be examined by an organ of the 
United Nations, then the agencies of the United Nations will never 
finish their work.“ He was answered by the Mexican representa¬ 
tive—an answer which seems to have represented the sense of the 
Council and which merits quotation: 

‘ 1 consider that the more active the United Nations is and the 
more interest it arouses among peoples, the more vital and the 
more important will it then become. We shall be very satisfied if, 
at each session, we arc given the work of examining two or three 
hundred letters, because these two or three hundred letters will 
mean that people have faith in the Organisation and see in it a 
means of solving personal, national or international problems. 
I consider that it is the duty of the Council to examine all pctitior:s 
even though some of them might seem to be or might prove to be 
futile.’ 

Ibid., p. 72. 

Ibid. 

Ibid., n. 76. Among the terms of reference, laid down in 1949 by the 
Trusteeship Council, for the United Nations Visiting Mission to Trust 
Territories in West Africa was the directive to the mission ‘ to accept or 
receive petitions and ... to investigate on the spot, after consultation with 
the local representative of the Administering Authority concerned, such 
petitions dealing with the conditions of the indigenous inhabitants as are. 
in its opinion, sufficiently important to warrant special investigation'; 
Doc. T/348. 

82T/PV.31, p. 64. See also ibid., pp. 104-106, for an elaboration of this view. 
^^Ibid., p. 67. See also ibid., pp. 115 vl seq. And see pp. 126 and 131 for 
observations of the Chinese and French representatives in support of the 
Mexican view. The former said: ‘Tt seems to me that at this stage of the 
development of the Frusteeship System it is more important to safeguard 
the integrity of the right of petition, the right of direct access for a peti¬ 
tioner. however humble, to the highest international organ which has the 
primary duty of supervising the functioning of the system. It seems to me 
that the contents of these petitions are of secondary importance.' In this 
connexion there may be noted the negative attitude of the Mexican repre¬ 
sentative before the Third Committee of the General Assembly in 1948 in 
connexion with the proposed incorporation of the right of petition as part 
of the Declaration of Human Rights. 
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At its Third Session in 1948 the Trusteeship Council, which con¬ 
sidered in detail thirteen petitions, declined to commit itself lu 
a ruling, urged by Great Britain and Belgium, that only a resident 
of a trust territory and a spokesman of its inhabitants should be 
entitled to appear in person before it. It decided that each case 
of this nature must be considered on its merits. 

6. Thi- Natural Right or Petition 

There is no prospect of the fullilment of the purpo.se of (he 
Chsrter in the mutter of human rights and freedoms unless an 
effective right of petition is accepted as being of the essence of 
the system established by the Charter. The Charter does not 
refer to the right of petition as a safeguard of human rights and 
fundamental freedoms. Yet this is a right which must be held 
to be implied in the Charier as the very minimum of the means 
of its implementation. There was no mention of the right of 
petition in the system of mandates esUiblished after the First 
World War. That omission was not accidental, for proposals 
to that effect were submitted by Great Britain and the United 
States and considered by the Peace Conference.'”’ However, 
subsequent to the e.stablishment of the Mandates Commission the 
right of petition was regarded as a natural concomitant of the 
system established by the Covenant. No substantial opposition 
was encountered when, in July, 1922, the British Government 
submitted detailed proposals on the subject'*—although care was 
taken to spare the susceptibilities and to ensure the full 
co-operation of the Mandatory Power.” The receipt and 

U.N. Doc. T/Pet. 2/40; 40/Add. 1. This was a petition submitted by a 
citi/cn of the United States of America who had lived for many years in 
Tanganyika and who requested that the Council send a mission to that 
territory in order to investigate practices of the administering authority said 
to be contrary to the interests of the native population. For a list of 27 
petitions dealt with by Resolutions of the Trusteeship Council at its Fourth 
Session from 24 January to 25 March, 1949, sec U.S. bulletin of State 
Department, XX (1949), pp. (>14-615. 

• See VS. For, JicL, Paris Peace Conference, 1919, vol. Ill, p. 719. And see, 
ft)r a detailed account, Duncan Hall, Mandate.s, Dependencies and Trustee¬ 
ships (1948), p. 199. 

League of Nations, Doc. C.485, 1922, VI, C.P.M. XII, 1 August, 1922. 

Ihus, for instance, the Third Assembly decided in 1923 that petitions 
emanating from inhabitants of mandated territories must be sent to the 
Mandates Commission through the intermediary of the local administration 
and the Mandatory Power, and that no petition emanating from a source 
other than the inhabitants of mandated territories should be considered by 
the Commission before the Mandatory Power had had full opportunity to 
express its views: Records of the Third Assembly, Plenary Meetings n922),. 

I, p. 166. 
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examination of petitions became subsequently one of the main 
features of the system of mandates. In fact, the rules of pro¬ 
cedure, ultimately adopted, concerning petitions did not differ 
substantially from those adopted in 1947 by the Trusteeship 
Council in pursuance of Article 87 (b) of the Charter of the United 
Nations, which expressly envisaged the acceptance and examina¬ 
tion of petitions in consultation with the administerinsi authority."'' 

Similarly,although under the system of protection of minorities 
within the framework of the League of Nations there was no pro¬ 
vision in the various Minorities Treaties for the recognition of 
the full legal right of effective petition, that fact did not prevent 
the evolution of a procedure of petitions regulated in minute 
detail. Admittedly, the Council of the League adhered through¬ 
out to the view that petitions were primarily in the nature of a 
source of information enabling the members of the Council to 
full'd their duties and that the procedure adopted did not confer 
legal rights upon the petitioners themselves. But, after a time, 
the procedure evolved by the Minorities Section of the Secretariat 
and the Minorities Committee of the Council provided for a 
full examination of the receivability of the petitions and of the 
petitions them.sclvcs. The ultimate fate of petitions depended 
upon the action of the members of the Council, and this fact 
constituted the decisive weakness of the entire system."' But the 
detail and the elaboration of the system actually in operation 
invite compari.son with the rudimentary in fact, nominal—pro¬ 
cedure for the examination of and action upon petitions adopted 
by the Commission on Human Rights. Yet it is significant that 
while disclaiming the right ‘ to take any action ’ upon petitions 


See Summary of the Procedure to be followed in the Matter of Petitions 
Concerning Mandated Territories (as codified in 1927): Permanent Man¬ 
dates Commission, Minnies, Xll, pp, 176-178; Doc. C.P.M. .^58 (1). And 
see, in particular, Duncan Hall, op. cit., pp. 315-318. This applies, 
primarily, to petitions concerning proceedings pending before courts or with 
regard to which courts have juri.sdiction. Sec Minutes of the Sixth Session 
of the Permanent Mandates Commission, pp. 168, 169 (Doc. C.386, M.132, 
1925); and see Rule 81 of the Provisional Rules of Procedure adopted in 
1947 by the Trusteeship Council: ‘Normally petitions shall be considered 
inadmissible if they are directed against judgments of competent courts 
of the Administering Authority or if they lay before the Council a dispute 
with which the courts have competence to deal. This rule shall not be 
interpreted so as to prevent consideration by the Tnisteeship Council of 
petitions against legislation on the grounds of its incompatibility with the 
provisions of the Charter of the United Nations or of the Trusteeship agree¬ 
ment, irrespective of whether decisions on cases arising under such legislation 
have previously been given by the courts of the Administering Authority.* 

See below, p. 375. 
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received by it, the Commission has not disclaimed the right to 
receive petitions, to acknowledge their receipt and to examine 
them. There is no express authority in the Charter either for 
such initial procedure or for ‘ taking action ’ upon petitions 
received. There is ample—and imperative -authority for both 
in the purpose of the Charter and in the obligation of the organs 
of the United Nations to give effect to it. This—and not the 
denial of it—is an ‘ elementary judicial concept ’ *" which provides 
adequate authority for making effective the object of the Charter 
even prior to the acceptance of an enforceable International Bill 
of Human Rights. 

The result of the attitude of the Commission on Human 
Rights in the matter of petitions has been that what would 
otherwise have been considered a clear right of the individual 
has acquired the character of a controversial privilege not lightly 
to be conceded. When the Third General Assembly of the 
United Nations discussed the right of petition, to national 
authorities or to the United Nations, as part of the propo.sed 
Universal Declaration of Human Rights," no majority could be 
secured for including the right of petition in an instrument 
which in any ca.se was not considered legally binding.*" The 
proposal to that effect was oppo.sed not only by Soviet Russia— 
on the ground that ‘ it would show disrespect of national 
sovereignty to permit individuals to petition the United Nations ’.** 

Sec iibovc, p. 231. 

The Commission on Human Rights considered the following Article, with¬ 
out, however, proposing that it should become part of the Declaration: 
‘Everyone has the right, either individually or in association with others, 
to petition or to communicate with the public authorities of the Stale of 
which he is a national or in which he resides, or with the United Nations.’ 
At the General Assembly France proposed the incorporation of the following 
Article: ‘Everyone has the right, either individually or in association with 
others, to petition or to communicate with the public authorities of the 
State of which he is a national or in which he resides. He also has the 
right to petition or to communicate with the competent organs of the 
United Nations in matters relating to human rights.’ 

The Belgian representative expressed doubts ‘ as to the legal correctness 
of including the problem of petitions in a declaration which would not 
legally bind its signatories' (A/C.3/SR.U)0, p. 2). 

' ■ A/C,3/SR.K)0, p. 5. This was in addition to the argument that it was 
premature to include in the Declaration an Article based on the assumption 
that the rights contained in it would be violated. See also ibid., p. 8, for 
the further contention of the Soviet representative that the proposal would 
be contrary to Article 2 (7) of the Charter. He replied in detail to the 
argument that inhabitants of metropolitan territories should have at least 
the same rights as inhabitants of trust territories, who enjoyed the right to 
present petitions to the United Nations. For, in his view, the United 
Nations examined petitions from trust territories for the precise reason 



The Commission on Humon Rijhls 141 

Many otter Stto questioned the propriety ot its inclusion in the 
Declaration. They were successful in their opposition. One of 
the reasons for the opposition was the circumstance (.ivrefevant 
in an instrument which is not legally binding) that there did not 
exist at that time an international machinery for entertaining 
petitions—a reminder that the Commission on Human Rights 
had been successful in its self-effacing abdication of the right to 
take action on petitions submitted to it. Instead, the General 
Assembly adopted a Resolution, put forward by France and Cuba, 
requesting the Economic and Social Council to ask the Com¬ 
mission on Human Rights to continue the examination of the 
problem of petitions in connexion with the study of the draft 
Covenant on Human Rights and measures of implementation. 
The Re.solution was preceded by a Preamble laying down that 
‘ the right of petition is an essential human right as is recognised 
in the constitution of a great number of countries The 
minority of States which, in the Third Committee, opposed the 
Preamble included Soviet Rus.sia (and her allies), Sweden, China, 
the United Kingdom, and the United States of America—a 
significant combination."" 

The General A.s.sembly, it is believed, was not given to 
exaggeration when it described the right of petition as an essential 
human right. This is so although within the State the ri.se of 
modern democratic institutions and of representative government 
has rendered the traditional right of petition obsolete to a large 
extent. Prior to these developments the right of petition, 
occasionally abused for factional purposes and, for that reason, 
curtailed by the legislature, asserted itself triumphantly in most 
countries. In England, by the beginning of the eighteenth 
century, the right of petition, after many vicissitudes, was fully 

that these territories were not governed in accordance with the sovereign 
will of their inhabitants rA/C.3/SR.159, p. 10). This was also the view 
of the Argentinian repre.senlative who. relying on Article 2 (7) of the 
Charter, stated in this connexion that * the world situation was not suffi¬ 
ciently advanced to permit of the abolition of the principle of national 
sovereignty, which the Charter recognised ’ {ibid., p. 2). On the other hand, 
the representative of Australia, a country which had played a prominent 
part in the adoption of Article 2 (7), was fully in favour of the international 
right of petition. He pointed out that there was nothing irrevocable about 
the sphere of domcsiic jurisdiction; that the transfer of the latter to inter¬ 
national jurisdiction would constitute not a violation but an exercise of 
national sovereignty: and that a country could always demand guarantees 
against irresponsible petitions {ibid,, p. 4). 

Records of the General Assembly, A/PV.I85, p. 167. 

’ .^nd see below, p. 287. 
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recognised. It had previously been challenged and occasionally 
suppressed by Parliament on the ground that it was abused or 
exercised in a tumultuous manner prejudicial to public order."" 
One of the first acts of the Restoration Parliament was to pass a 
statute regulating disorderly petitions and providing that no 
petition shall be presented by more than twenty persons except 
with the consent of three or more justices of the peace."' But 
soon after. Parliament formally resolved that ‘ it is and ever has 
been the undoubted right of the subjects of England to petition 
the King for the calling and sitting of Parliaments and the 
redressing of grievances The two Resolutions of the House 
of Commons of 1669 are to the same effect."'’ The Bill of Rights 
of 1688 a.s.serted that ‘it is the right of subjects to petition the 
King ’ and that ‘ all commitments and prosecutions for such 
petitioning arc illegal ’. In the eighteenth century, during a 
period when the corruption of Parliament by a venal Executive 
reduced to vanishing point the principle of constitutional govern¬ 
ment. the right of petition proved a potent weapon of popular 
criticism. George the Third, .seated on his throne, listened 
patiently and with apparent courtesy to the rebellious remon¬ 
strance presented in 1770 in the form of a petition by the Lord 
Mayor and the Sheriffs attended by an immense multitude. ‘ Wc 
owe to Your Majesty the petitioners said, ‘an obedience under 
the restriction of the laws; and Your Majesty owes to us that our 
repre.sentation. free from the force of arms or corruption, should 
be pre.scrvcd to us in Parliament’ In the debate in Parliament, 
upon a motion condemning the petition, Burke and Wedderburn 
vindicated the right of petition in the matter of summoning and 
di.ssolving Parliament in language which has resounded through 
generations and whose force is not yet spent. During the dis¬ 
cussion on the Seditious Meetings Bill in 1795 Pitt affirmed ‘ the 
right of the people to express their opinions on political men and 
measures, and to discuss their right of petitioning all branches 

** Tor references see Emden, The People and the Constitution (1933). n. 73, n. I. 
•' 13 Chas. 11, c. 5. 

*• 4 Pari. History, p. 1774. 

••‘That it Is the inherent right of every commoner in England to prepare 
and present petitions to the House of Commons in case of grievance, and 
of the House of Commons to receive the same. 

‘That it is an undoubted right and privilege of the Commons to judge 
and determine, touching the nature and matter of such petitions, how far 
they are fit and unfit to be received.' 

” G. O. Trevelyan, The Early History of Charles James Fox (1880), Chapter 
VI (p. 239). 
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of the legislature’." The middle of the nineteenth century 
signified the high*wutcr murk of petition us un instrument for 
inlluendng Parliament. This was so even after the failure of the 
Chartist petitions. In 1H4H Disraeli affirmed the right of petition 
as being a vital element of the liberties of the subject. He said 

There is an idea that the presentation of a petition is an 
empty form—that it is ordered to lie on the table, and is never 
heard of again. Now it is as well that our constituents should 
know that every petition laid on the table is scrutinised by a select 
committee of the most experienced and influential members of this 
House—that every petition which, from the importance of its 
subject or the ability of its statements appears to merit particular 
notice, is printed at the public cost, and afterwards circulated 
among members; and 1 believe that at this moment the right of 
petition ... is a more important and efficient right than has ever 
been enjoyed at any time by the people of England in this 
re.spect.’ 

But petitions are not an end in themselves. They lose their 
urgency and vitality in proportion as more effective measures are 
found for the protection of the rights of the subject. As has been 
rightly pointed out, in proportion as the franchise has been 
extended and the reprc.sentation of the people adequately 
provided for, the raison d’etre of petitions has to that extent 
disappeared.” Moreover, at a time when the government of the 
country is, in effect, no longer directly in the hands of Parliament 
but in the hands of the Ministries concerned, it is natural that 
petitions should be directed to the persons with whom the 
decision actually lies rather than to Parliament. The Anti-Slavery 
petitions in 1833. the petitions of the Anti-Corn Law League in 
1840. and the petitions in 1841 and 1886 for a legal limitation of 
working hours were all addressed, in the form of deputations, to 
the Minister concerned. But direct petitions to Parliament are 
by no means a matter of the past. In the Fourteenth Edition of 
Sir Erskine May’s Parliamentary Practice, published in 1946, it 
is stated that ‘ the right of petitioning the Crown and Parliament 
for redress of grievances is acknowledged as a fundamental 
principle of the constitution ’." As late as the Session of 1942-3 

21 Pari. History, p. 367. 

101 Pari Deb., 3 s., 673. 

Emden, op. cit. 

By Sir Gilbert Campion, p. 794, where on pp. 794-805 the law relating to 

public petitions is set out in full. 
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the House of Commons agreed, as a measure of economy, to 
allow signatures on the back of the petition sheet and the sheets 
attached thereto to be counted whether or not the prayer was 
repeated at the top of the page.’’ 

The position is essentially the same in France, where the right 
of petition has been traditionally regarded as a fundamental right 
in a twofold sense—as a manifestation of freedom of expression 
and as a consequence of individual liberty and security inasmuch 
as everyone is entitled to bring a complaint against arbitrary 
acts of authority. The rights of freedom of expression and 
personal security figure prominently in the Declaration of 1789 
and, as suggested by Duguit,’” this is probably the reason why the 
right of petition is not mentioned in the Declaration. However 
the Constitutions of 1791 and 1793 refer to it expressly. The 
latter lays down, in Article 32. that ‘ the right to present petitions 
to the holders of public authority must in no case be prohibited, 
suspended, or limited ’. In French legal literature a distinction 
has occasionally been made between petitions aiming at remedy¬ 
ing an individual grievance (the right of such petitions being one 
which the legislature might regulate but which it must not limit 
or suppress) and petitions presented by an individual or group of 
individuals in the general interest. But the Assembly of 1791 
rejected the suggestion that the latter might be limited; by an 
overwhelming majority it endorsed the view that the right of 
petition is ‘ an imprescriptible right of all men living in society ... 
a right of every thinking creature It is now generally accepted 
in France that there is no legally relevant distinction between the 
two kinds of petition. Both, says Duguit, ‘ are an expression of a 
natural right and may be presented by all persons, including 
those who do not enjoy political rights and foreigners A series 
of enactments, in particular those of 1852 and 1879, have 
regulated the right of petition—largely with a view to preventing 
their abuse for purposes of political propaganda and of disturbing 
public order. The regulations of the Chamber and of the Senate 
contain detailed provisions on the subject." In the former 
petitions are sent, as a rule, to one of the relevant Standing Com- 

• H.c. Deh.. 1942-3, vol. 390, col. 1113. 

Traite dc droit constitutionnel, 2ncl ed., vol. V (1925), p. 440. 

''Duguit, op. cit., p. 443. 

■ *' Op. cit., p. 444. 

See Pierre, Traite de droit politique. Supplement (1919), pp. 786 et seq. 
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niiitees, which decides whether to forward them to the Minister 
concerned or to the fuU Chamber or merely to register them. The 
petitioners are informed of the decision of the Committee. As 
in England, so also in France it is recognised that petitions may 
have become obsolete at a time when parliamcnUry mstitutlons 
and courts provide more rapid and effective ways of redress But 
as in many other countries,^" the institution of petition as such 
remains both part of the existing statutory law and of the heritage 
of the imprescriptible rights of the individual. 

This somewhat detailed survey of the development of the right 
of petition within the State explains its place in the scheme of 
protection of human rights. It has been treated throughout as 
a fundamental right. Its urgency varies with the development of 
political institutions and available judicial and other remedies. In 
relation to the United Nations and the human rights and funda¬ 
mental freedoms which constitute a crucial aspect of its Charter, 
the right of petition is as urgent and the necessity for its full 
recognition as imperative as it was at the initial stage of develop¬ 
ment within the State. So long as. in the absence of an extension 
of the obligations of the Charter through an effective Bill of Rights 
or otherwise, the judicial or political remedies against the violation 
of its provisions remain in a rudimentary stage, the full right of 
petition, followed by investigation and recommendation, mu.st be 
considered as inherent in the Charter and as following impera¬ 
tively from the obligation to interpret it in good faith. 


See Lcclerc, Lc droit de petition (1913). When in 1948 and 1949 alJcmpls 
were made in the United Slates to restrict the opportunities for organised 
pressure of professional lobbyists in both Houses of Congress, the attempts 
were resisted for the reason, inter alia, that they were calculated to interfere 
with the right of petition as guaranteed in the Constitution. 



CHAPTER 12 


THE ORGANISATION AND COMPOSITION OF 
THE COMMISSION ON HUMAN RIGHTS 

1. The Function oi- the Commission and Trs Resources. 

A sunsTANTiAi. part of the explanation of the studied restraint 
exhibited by the Commission on Human Rights in the interpreta¬ 
tion of the scope of its functions is the circumstance that its com¬ 
position and the machinery at its disposal have not been such as 
to enable it to fulfil the task of ellective action, within the limits 
of the Charter, upon petitions alleging violation of human rights. 
The same applies to the Economic and Social Council. The 
latter is a body meeting for brief periods for the purpose of 
creating, co-ordinating the activities of, and receiving reports 
from various organs and laying down lines of policy on subjects 
covering practically the whole range of international administra¬ 
tion and government.' It cannot be expected that the Economic 

^ TIic agenda of the Ninth Session of the Economic and Social Council in 
1949 comprised fifty-two items, including the following: Report of the Ad 
Hoc Committee on the Factors hearing upon the Establishment of an 
Economic C ommission for the Middle East; Report of the Transport and 
Communications Commission; International Facilities for the Promotion of 
Training in Public Administration; Report of the Secretary-General on 
Housing and Town and Country Planning; Study of Statelessness; Report of 
the Economic and Employment Commission; Economic Development of 
Under-Developed Countries ; Measures to increase Availability of Food ; 
Availability of D.D.T’. Insecticides; Report of the Fiscal Commission; Report 
of the Statistical Commission; Report of the Commissions for Europe and 
for Asia and the Far East; Report of the Population C^ommtssion; Report 
of the Social Commission; World Social and Cultural Situation; Social 
Problems of the Aboriginal Populations and other Under-Developed Groups 
of the American Continent; Report of the Commission on Human Rights; 
Survey of Forced Labor and Measures for its Abolition; The Problem of 
Slavery; Trade Union Rights; Report of the Committee on Declaration of 
Death of Missing Persons; Report of the Commission on the Status of Women; 
Report of the Sub-Commission on Freedom of Information and of the 
Press; Freedom of Information: Resolutions from the Final Act of the 
United Nations Conference on Freedom of Information; Report of the 
Commission on Narcotic Drugs; Report of the United Nations International 
Children's Emergency Fund; Report of the Secretary-General on the United 
Nations Appeal for C'hildren; Implementation of Reconunendations on 
Fx’onomic and Soejal Matters; Relations with and Co-ordination of Specialised 
Agencies; Report of the International Labour Organisation; Report of the 
Food and Agriculture Organisation; Report of the United Nations Educational, 
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and SodaA CouncW w\]\ be in tbc position to devote more than 
(oimal attention either to the question of petitions or, generally, 
to the complex problems confronting the Commission on Human 
Rights. For that reason it is easy to understand the grounds which 
prompted the proposal advanced by a group of members of 
the Commission to the ellecl that the Economic and Social 
Council should delegate to the Commission the right to make 
recommendations in the matter of human rights." However, the 
proposal, which does not seem to appreciate the powers already 
enjoyed by the Commission,' still leaves open the question 
whether the Commission itself, as at present constituted, is 
capable of sastaining that burden and whether, in the absence of 
recognition of the right of the C’omniission to take action, in the 
form of appropriate invc.stigation and report, upon petitions 
presented to it, the power to make recommendations is not 
devoid of substance. 

The Cxrmmission on Human Rights meeLs, as a rule, twice a 
year for periods of four to six weeks. The Division of Human 
Rights is a relatively small department of the Secretariat devoted 
largely to re.search and to the preparation of meetings and 
memoranda. The task of coping adequately with a mass of 
petitions coming from many parts of the world would require a 
body of persons of the highc.st qualifications and impartiality 
aided by a competent subordinate .staff. It would necessitate a 

Scientific, and Cultural Organisation; Report of the World Health Organisa¬ 
tion; Report of the International Civil Aviation Organisation; Report 
of the International Telecommunication Union; Report of the 
Universal Postal Union; Report of the International Refugee Organisation; 
Relations with Intcr-Govcrnmental Organisations; Reports of the Council 
C'ommittcc on Non-G(wcrnmcntal Organisations; Co-Ordination of Carto¬ 
graphic Services of Specialised Agencies and International Organisations; Use 
of the Central Library at Geneva by the United Nations and the Specialised 
Agencies. 

*■ Report of the Working Group on Implementation set up by the Commission 
on Human Rights in the course of its Session in December l‘)47 (Doc K ^,00. 
p. 48). The Report says: ‘The Economic and Social Council is known to be 
overburdened with functions; so overburdened, indeed, that it cannot always 
carry out with desirable efficiency the many and varied tasks imposed upon 
it. In contrast, the Commission on Human Rights is a specialised organ with 
clear-cut purposes. Hence it would appear to be belter qualified man the 
Council to deal with human rights and, in particular, to discharge the function, 
always a delicate one, of elaborating recommendations.’ 

The Commission is already, by its terms of reference (see above, p. 224). em¬ 
powered to make recommendations. The proposal would therefore seem to 
imply the suggestion that the Council should relinquish that right. This, 
however, would not appear to have been the intention of the Report, for it 
suggests that the Council should retain ‘ the whole of its prerogatives ’ (ibid.). 
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Commission on Human Rights sitting in almost permanent session 
and exclusively devoted to reaching decisions on the information 
collected and on findings arrived at by the expert bodies. It would 
also require a subdivision of the Economic and Social Council, or 
a similar body, devoted exclusively to formulating conclusions on 
a higher level of policy. There is no such machinery in existence. 
It can be created—or developed—^within the framework of the 
Charter without a formal amendment thereof. 

The existence or otherwise of the requisite machinery is a 
function of the will of GovernmenLs and not of any inherent 
limitations of the Charter. If the Stale.s composing the Economic 
and Social Council and the Commission on Human Rights act on 
the view that these bodies ‘ have no power to take any action ’ 
upon petitions alleging violations of human rights, then there will 
be no inducement to create machinery commensurate with the 
purposes of the Charter. It is probable that, apart from the 
po.ssibilitics afforded by the adoption of an effective International 
Bill of Rights, the United Nations will not be in a position to fulfil 
adequately its function in the matter of human rights and freedoms 
until what is now the Commission on Human Rights has under¬ 
gone fundamental changes.^ Thc.se include not only the 
transformation of the Commission into a body with a status 
analogous to that of the Economic and Social Council or the 
Trusteeship Council. They also comprise the equipment of that 
body with a staff able to cope adequately with the task of 
receiving and examining {jetitions and, by initiating any further 
requisite action, able to a.ssume the executive responsibility for 
the fulfilment of an es.sential purpose of the Charter. The 
devotion and competence of the Division of Human Rights as 
constituted in the first years of the existence of the United Nations 
are not in question. But it seems futile to expect it, with its 
present resources and .status, to be more than a permanent 
secretariat of one of the numerous Commi.ssions of the Economic 
and Social Council. 

2. The Composition of the Commission on Human Rights 

In any consideration of the functions of the Commission on 
Human Rights the question which requires special attention is that 

^ See below, p. 257. 
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of ptoper basis of the composilioti of ibe CoraTOvssm 
Nudear Commission^ Tecommcnded, bv a majority ‘ that all 
members of the full Commission on Human Rights should serve 
as non-governmental representatives appointed by the F.conomic 
and Social Council from a list of nominees submitted by the 
Member States of the United Nations.’ In making that recom¬ 
mendation the Commission expressed the view that as the 
Economic and Social Council consisted of representatives of 
governments it was desirable that the composition of the Com¬ 
mission should be on a different basis. The Council overruled 
that recommendation. In its Resolution of 21 June, 1946, it laid 
down that the Commission on Human Rights shall consist of one 
representative of each of eighteen Members of the United 
Nations selected by the Council." The Resolution of the Council 
was in accordance with the principle applied by it to the com¬ 
position of the other Commi.ssions responsible to it. It was 
prompted by the view, freely expressed in the course of the 
deliberations of the Council, that unless the members of the 
Commission on Human Rights and of other Commissions arc 
representatives of governments, their work would tend to become 
academic and unreal.’ Whatever force there may be in that con¬ 
tention in relation to the Commi.ssions of the Council in general— 
a view which apparently was not .shared by the Preparatory 

®See above, p. 224. 

* The representative of the Soviet Union disagreed with this recommendation. 
He expressed the view that all members of the Commission and its sub- 
commissions should be appointed as government representatives in the same 
way as the members of the Economic and Social Council. 

^Journal of the Economic and Social Council, First Year, No. 14, p. 161. 

" Journal of the Economic and Social Council, First Year, No. 29, p. 520. It 
was also laid down that in order to secure a balanced representation in the 
various fields covered by the Commission, the Secretary-General should 
consult with the Governments so .selected before the representatives were 
finally nominated by these Governments and confirmed by the Council. The 
Resolution provides that the term of office shall be for three years. The con¬ 
tinuity of the work of the Commission is to be .secured by a device according 
to which for the initial period one-third of the members shall serve for two 
years, one-third for three years, and one-third for four years, the term of 
each member to be determined by lot. 

• It has been pointed out to the writer that the decision of the Council, which 
had the support of the United States, was in the nature of a compromise 
between the original view of the United States that all members of the 
Commission should be independent experts and the view that the members 
of the Commission should be rcpre.sentatives of governments. The com¬ 
promise is said to consist in the requirement that the Governments in que,stion 
should consult with the Secretary-General before appointing their representa¬ 
tives. It is doubtful whether such consultation is more than a formality and 
whether it affects to any appreciable extent the independence of the 
Commission. 
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Commission of the First General Assembly'"—^there ought to be 
no doubt that the Commission on Human Rights is in this respect 
in a category of its own. To apply, in this connexion, to the 
Commission on Human Rights the same principles as, for 
instance, apply to the Statistical Commission or the Transport and 
Communications Commission, is to introduce into the treatment 
of this subject a distinct element of incongruity." The provisions 
of the Charter in the matter of the protection and promotion of 
human rights by the United Nations mark a new chapter in the 
history of the vindication of the rights of man against the State. 
That task is henceforth to be brought nearer solution under the 
a;gis and with the co-t)pcration of the organised community of 
States. But the es.sential elements of the problem remain the 
same. They are not comparable with those of other Commissions, 
the principal object of which is to introduce a measure of co¬ 
ordination and co-operation into the activities of governments. 

In view of this, the mechanical application to the Commissic)n 
on Human Rights of the principle of purely governmental repre¬ 
sentation is open to objection.'" This is so even if, as the 

'"That Commission recommended that commissions should in most cases con¬ 
tain a majority of government officials or other governmental representatives. 
It seems that the Preparatory Commission envisaged cases in which the 
governmental representatives would be in a minority. 

"The Minutes of the Cornmi.ssion reveal that the voting records the attitude 
of the countries repre.sented on the Cornmi.ssion and not of the individuals 
casting the vote. On occasions members of the Commission make formal 
declarations as to the attitude of their Governments. 

Because of the exclusively governmental nature of the composition of the 
Human Rights Commission .some questions tend to assume a political 
character which they would not otherwise possess. Thus in the matter 
of the Year Bonk on Human Rights the Commission decided, in June, 
1948, that decisions of national courts bearing on human rights should 
not be recorded in the Year Book. Yet that is the kind of informatitm, 
otherwise not easily accessible, for which the reader would naturally look in 
the Year Book. One of the underlying reasons for that decision was that 
the publication of such decisions might, on occasions, create an unfavourable 
impression as to the position of human rights in the State concerned. At a 
sub.scquent session of the Commission the decision prcviousl^f taken was 
reversed, and the Secretary-General was requested to include in the future 
important decisions of courts bearing on human rights. In 1949 the question 
came before the Economic and .Social Council, which postponed the matter 
to a furlhcr session and requested the Secretary-General to prepare sample 
studies for the Commissiion on Human Rights (Resolution 192 (VIII) B; Doc. 
r./l 163 /Rev.1). For a memorandum of the Secretary-General on the objects 
i>r the year Book in the matter of reports of decisions of courts, sec Doc. 
I:/CN.4/I69. which contains examples of various types of cases and of 
methods of their reporting. It would seem that reports of judicial decisions 
are of general interest only if they refer to cases in which the decision of 
the court is based on or contains ob.servations on either: (a) the international 
obligations of the State bearing on human rights such as the Charter of 
the United Nations or other international treaties referring to human rights; 
or (b) human rights included in national bills of rights or constitutions. 
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deWberatvons oi the Commission have oRen shown, the individuais 
representing governments are imbued with a devotion and lervour 
indicative ot the transcending importance ot the vask entrusted 
to them. Highest considerations ot statesmanship and ot the 
successful accomplishment of the purpose of the United Nations 
require that the constitutional question of the composition of the 
Commission should become the subject of discussion and eventual 
revision of the method adopted by the Economic and Social 
Council in 1946. Such revision need not discard altogether 
representation of governments. But it is probable that the Com¬ 
mission on Human Rights will not attain the full stature of moral 
authority and practical effectivenc-ss until it includes, in addition 
to persons appointed by governments, private individuals of 
distinction, full independence and experience, chosen irrespec¬ 
tive of nationality by a selective process which in itself would be 
a guarantee of the impartiality and high quality of its members 
In its present composition the Commission on Human Rights, like 
other Commissions of the Economic and Social Council, is no 
more than a conference of representatives of States. Any 
criticism of its activities or of its interpretation of the Charter is 
therefore not a criticism directed against an abstract body or its 
individual members, but against the attitude of the States repre¬ 
sented on the Commi.ssion. Unless there is a clear realisation of 
that fact we run the danger of attributing to a collective body, 
called ‘ the Commission on Human Rights ’, the responsibility 
which rests upon the Governments concerned. It is upon those 
Governments—and not upon an abstract entity styled ‘ the 
Commission on Human Rights ’—that rests the responsibility for 
the fate which befell the protection of human rights under the 
Charter in the initial period of the existence of the United Nations. 
Thus the decision that the Commission had no power to take any 
action upon complaints of violations of human rights did not 
follow inescapably from a clear provision of the Charter; it was 
fully—and more accurately—open to the Commission to adopt a 
contrary conclusion. The interpretation adopted by the Com¬ 
mission was a political decision of Governments which recoiled 
from the implications of one of the most fundamental purposes 
of the Charter. In its present composition the Commission on 
Human Rights has no reality except as an as.sembly of represen¬ 
tatives of governments. The tendency must be resisted to use 
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it as a screen for concealing an attitude of Governments which is 
out of keeping with the purposes of the Charter. On occasions, 
individual members of the Commission, yielding to their personal 
inclination and appreciation of the significance of the task 
entrusted to them, have succeeded in influencing the altitude of 
their Governments. But this has not been—and, in the nature 
of things, eould not be—the typical case. Moreover, while the 
members of the Commission are representatives of governments 
bound to act and normally acting on their instructions, the 
Governments represented on the Commission have not invariably 
considered themselves bound by the declarations of their 
representatives. 

Secondly, any consideration of the necessary reorganisation 
of the Commission on Human Rights—or of the body which may 
take its place—must take into account not only the impartiality 
but also the efficiency of its work. Tf the business of the Com¬ 
mission is, in addition to an intricate and involved task of 
draftsmanship, to promote actively the observance of human 
rights, on the basis of an effective right of petition, through 
supervision, enquiry and recommendation, then the proper fulfil¬ 
ment of that function requires that its members should be able 
to devote all their time to the accomplishment of their task. Their 
active membership of the Commission cannot be in the nature of 
brief interludes between the periods in which they pursue 
their ordinary avocations. Any failure to appreciate that 
administrative aspect of the functions of the Commission must 
result in an inclination, on the part of the Commission, to 
interpret the legal scope of its activities by reference to the time 
available for their performance. A purely physical factor may 
thus be elevated to the status of a legal construction of the 
provisions of the Charter. 

Finally, at least as long as the Commission is composed 
exclusively of representatives of governments, it would seem 
appropriate that the competent organs of the Secretariat—^acting 
under the Secretary-General—should be able to avail themselves 
freely of that measure of independence and of the formal right 
of initiative which, in a different sphere, is enjoyed and often 
exercised by the Secretary-General of the United Nations. Under 
Article 99 of the Charter the Secretary-General may bring to the 
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attention of the Security Council any matter which in Ins 
opimon V\vtealeu \\\e. mamlcnancc o\ vt\\cTT\'dl\oi\a\ peace at\d 
security. But the responsibWilies of the Secretary-General, as the 
highest offvcVal of the organised international community entiowm 
with a personality distinct from that of its individual members, 
go beyond that specilic authorisation. These responsibilities have 
often been exercised to the point of open or implied criticism ('f 
the actions of Members of the United Nations. There arc com¬ 
pelling reasons why, in the sphere of human rights, the permanent 
civil .service of the United Nations should make its dLstinctivc and 
independent contribution to the promotion of the purposes of the 
Charter. In fact, in 1949 the Secretary-General in a Report on 
the ‘ Pre.sent Situation with regard to Communications Concer.n- 
ing Human Rights ’, summarising the experience of the first phase 
of the activities of the Commission on Human Rights, took an 
important step in that direction. In particular, the Report— 
though hesitating, controversial in its interpretation of the powers 
of the Commission, and confined, in its practical proposals, to 
matters of minor detail—drew attention to the necessity of 
revising the ruling that the Commission has no power to take any 
action with regard to any complaints concerning human rights. 
While absolving the Commission of responsibility for that ruling, 
it urged, with greater justification, that the ruling ‘ is bound to 
lower the prestige and the authority not only of the Commission 
on Human Rights, but of the United Nations in the opinion of 
the general public 

E/CN.4/165, p. 5. Actually, the ruling in question emanated from the 
Commission itself (see p. 225 above). The Economic and Social Council con¬ 
fined itself to approving the ruling almost as a matter of routine. The 
Secretary-General assumed that the ruling was technically correct so far as the 

jurisdiction of the Commission was concerned.as distinguished from the 

jurisdiction of the Economic and Social Council, the General Assembly and 
the Trusteeship Council. As pointed out elsewhere in this book (see 
above, pp. 227-2M\ that view is probably inaccurate. The Secretary- 
General stated that ' in the light of Resolution 75 (V) it is clear that the 
Council, while charging the Commission with the task of giving advice and 
assistance to the Council to enable it to discharge its responsibility of pro¬ 
moting universal respect for and observance of human rights and submitting 
proposals, recommendations and reports to the Council regarding any other 
matter concerning human rights” [see above, p. 224], did noi delegate to the 
Commission the right to take any action in regard to any complaint con¬ 
cerning human rights’. It is difficult to follow that statement. The power 
and the duty to submit to the Council 'proposals, recommendations and 
reports* with regard to ‘any other matter concerning human rights incudes 
the power and the duty to invc.stigate complaints with the view to enabling the 
Commission to submit proposals, recommendations and reports. However 
that may be, the question transcends the interpretation of any particular 
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3. Thk First Phase of the Activities of the Commission 
ON Human Rights 

The first period of the activity of the United Nations, and 
especially of its principal organs created for the promotion ol the 
observance of human rights and fundamental freedoms, marked 
a recession from the high purposes of the Charter in that field. 
Various causes combined to produce that effect. In the first 
instance, at the time when, at the end of the Second World 'War. 
the idea of human rights was being incorporated in the Charter, 
circumstances were not favourable to a universal and unqualified 
ob.servance of human rights and freedoms in accordance with the 
letter and the spirit of the Charter. In a number of countries the 
turmoil of war and the aftermath of invasion by the enemy resulted 
in forms of government out of keeping with the generally accepted 
conception of democratic freedom. In some of the defeated 
States which had been responsible for the gravest crimes ever 
committed against man, the regime of military occupation and 
supervision ruled out, for the time being, any substantive 
adherence to rigid standards of human rights and freedoms. The 
same applied to the treatment of former nationals of—or those 
ethnically connected with—those States in the territories detached 
from them and. in some cases, in the territories previously belong¬ 
ing to Members of the United Nations. These anomalies, to some 
extent unavoidable and in many cases not inconsistent with 
justice, were of a transient character. Attempts, during that period 

resolution of the Economic and Social Council or of the Commission on 
Human Rights. The question is one of the fulfilment in good faith of a 
fundamental purpose of the Charter. That issue must necessarily become 
obscured by concentration on matters of minor compass, 'nus, for instance, 
the Memorandum of the Secretary-General, referred to above, was devoted 
largely to the question of secrecy with regard to communications submitted 
to the Commission in the matter of human rights. It was suggested that 
the rule of secrecy should continue to apply to lists of communications— 
though not necessarily to the names of their authors (see above, p. 238)— 
containing complaints and requests for action but not to the relatively un¬ 
important communications dealing with general principles involved in the 
promotion of respect for and observance of human rights. It was also pro¬ 
posed that, once the rule as to the anonymity of the authors of complaints has 
been relaxed, there would be no reason for the continuation of the rule pre¬ 
venting members of the Commission from consulting the originals of com¬ 
munications containing complaints (see above, p. 236). Finally, the proposal 
was made for putting States represented on the Commission on the same 
footing with other States which, according to paragraph (e) of Resolution T*! 
(V), are entitled to receive, before the meeting of the Commission, a brief 
indication of_ the substance of communications referring explicitly to them 
or to the territories under their jurisdiction so as to enable them to comment 
on such communications (sec above, p. 226). 
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of transition, to define in detail the competence of the United 
Kations in the mailer of human rights were likely to be influenced 
by the tendency to take account of the anomalous condition-^ of 
the post-war period in terms of eeneral limitations upon the work 
of the United Nations. There was signilicance i?i the fact that b\ 
the end of 194^ the position in the matter of petitions feW s\\.>rt 
of the powers and duties of impfcntentaiion outlined in the 
Resolution of the Economic and Social Council adopted in 1946 
That circumstance reveals the dangers of a premature crystulli/a- 
tion of the functions of the organs of the United Nations in the 
mattCT of human rights dvrring what is essentially a period of 
transition. In the meantime, it will be in accordance with the 
purposes of the Charter if the activities of the organs vif the United 
Nations devoted to the cause of human rights arc exercised in 
such a manner as to leave room for developments in the direction 
of enhancing the cITcctiveness of the protective function of the 
United Nations. Any attempts in the opposite direction arc 
contrary to the enduring tendencies of mankind. The law on the 
subject is suflicicntly clastic to leave room for growth. It is also 
suflicicntly clastic to leave full scope for enlightened public 
opinion to exert its beneficent influence. 

The second explanation of the negative results of the first 
■Stage of the activities of the Human Rights Commission is that 
its energies were devoted almost exclusively to the drafting of an 
International Bill of Human Rights. As is shown elsewhere, the 
labours of the Commission in this respect have resulted in the 
production of a Declaration which is not and is not intended to 
be a legally binding document and which cannot be regarded as 
constituting progress in the direction of the effective protection of 
human rights under the aegis of the United Nations." The pos¬ 
sibility—we cannot put it higher than that—of the adoption by 
the majority of the Members of the United Nations of a true 
Bill of Rights conceived as an enforceable part of international 
law ought not to provide a cause or be ased as a justification fv)r 
the abandonment or neglect of that substantial measure of legal 
protection of human rights which already forms part of the 
Charter. Yet that is what happened in the first period of the 
activities of the Economic and Social Council and of the 
Commission on Human Rights. A break with the past, in this 


’*See below, pp. 394-428. 
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vital respect, is imperative if violence is not to be done to the letter 
and spirit of the Charter and to an essential purpose of the United 
Nations. 


4. Thk Commission on the Status of Women 

For the sake of completeness an account may be given in the 
present Chapter of the Commission on the Status of Women and 
of the Sub-Commi.ssions on Prevention of Discrimination and 
Protection of Minorities and on Freedom of Information and of 
the Press. 

In 1946 the Economic and Social Council established a Com¬ 
mission on the Status of Women—previously functioning as a 
Sub-Commission- charged with the function of preparing recom¬ 
mendations and reports to the Economic and Social Council on 
promoting the rights of women in political, economic, social and 
educational fields and also with submitting recommendations to 
the Council on urgent problems requiring immediate attention in 
the field of the rights of women. The latter task was subsequently 
made specific by being coupled with that of the implementation 
<if the principle that men and women have equal rights. In 1947 
the Commission formulated the Principles and Aims of its work. 
With regard to the former, it laid down that as freedom and 
equality arc essential to human development and that ‘ since 
woman is as much a human being as man, she is entitled to share 
these attributes with him ’. In order to achieve that goal, the 
Commission intended ‘ to raise the status of women, irrespective 
of nationality, race, language, or religion, to equality with mci; in 
all fields of human enterprise, and to eliminate all discrimination 
against women in the provisions of statutory law, in legal maxims 
or rules, or in interpretations of customary law’.'“ The Com¬ 
mission then formulated its aims which are of a somewhat broad 
nature and which have not yet secured confirmation on the part of 
the Economic and Social Council.’‘ 

Economic and Social Council, Official Records, Second Vear, Fourth Sesssion. 
Suppl. No. 2. This is the principal document bearing on the functions of the 
Commission on the Status of Women. 

" The aims formulated by the Commission cannot be easily summarised, and 
it is convenient to reproduce the relevant part of the statement in full: 

A. Poliiical 

Equal participation of women in government and the possibility of 
exercising all the rights of citizenship, irrespective of race, language, or 
religion, and of assuming all the duties of a citizen, which comprise: (1) 
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On the recommendation of the Commission the Council 
invited Member States to give replies to a questionnaire on the 
\eoa\ statn?» attd iTcatmcnl v^ometv, es.^uaW'^ \w 
puWte tew and fte baneWsc." The Trastohip Couned was 

;c«i “ >» 

B. Civil 

FuH equality for women to exercise aU civil rights, irrespective of 
nstlionaiity, race, language, or religion, including among others: 

1. Marriage. Freedom of choice, dignity of the wife, monogamy, equal 
right to dissolution of marriage. 

2. Guardianship. Equal right to guardianship of her own and other 
children. 

3. Nationality. Right to retain her own nationality, and. for her children, 

the right to choose the nationality of the mother upon attaining their 
majority. 

4. Legal capacity. Equal right to enter into contracts and to acquire, 
dispose of and inherit property. 

5. Domicile. A married woman to have the same right to establish her 
domicile as a man or a single woman. 

C. Social and Economic 

Full opportunity for women to take equal part in social life, which implies 
full opportunity of fulfilling their duties towards society. 

1. To prevent discrimination against women in social and economic status 
and customs, irrespective of nationality, race, language or religion. Women 
should be given equal rights with men with respect to labour, wages, holidays, 
and other economic and social rights. 

2. To abolish prostitution. 

3. Not only should no limitation be applied to women because of their 
sex, in regard to the enjoyment of full equality in the exercise of social rights 
and the assumption of labour duties, but consideration on grounds of health 
should be given equally to men and women, and special consideration to 
women on grounds of motherhood. With that aim in view', the Commission 
shall try to obtain, among other benefits. State protection of the interests 
of the mother and child by providing holidays with pay for the mother 
before and after childbirth; by arranging leave of absence during working 
hours for nursing mothers, without deductions for such time from wages; by 
the establishment of special rooms for nursing the children; and by the 
organisation of a wide nctw'ork of nursing homes and medical consultation 
centres, crcclics and kindergartens, and other facilities. 

4. There should be an effective system of health and social insurance 
legislation providing equal preventive and remedial opportunities for women 
and including special provisions for maternal and child welfare. 

D. Education 

Equal opportunity for compulsory, free and full education, equal oppor¬ 
tunity in all specialised fields and the right to enjoy scientific discoveries 
applied to human growth and development. 

(Economic and Social Council, Official Records, Second Year, Fourth 
Session, Supplement No. 2, Report of the Commission on the Status of Women, 
1947, pp. 10-11.) 

Previously the General Assembly adopted on 11 December, 1946, the follow¬ 
ing Resolution (No. 56 (1)): 

‘Whereas in the Preamble of the Charter the peoples of the United 
Nations have rcafYinned faith in the equal rights of men and women, and in 
Article 1 it is stated that the purposes of the United Nations are, among 
others, to achieve international co-operation in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without 
distinction as to sex, and to be a centre for harmonising the actions of 
nations in the attainment of these common ends; 
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invited to pay special attention to the inclusion of these matters 
in its own questionnaires. At a subsequent meeting, in January 
1948, the Commission examined the existing legal and customary 
disabilities of women and considered the means of abolishing 
political inequality; of removing discrimination against women 
resulting from conflicts between national laws relating to 
nationality, domicile, marriage, and divorce; of affording women 
equal educational rights; of ensuring equal rights for women with 
men with respect to employment and remuneration therefor; and 
of removing restrictions on married women with regard to 
the control of their property and earnings.'* On the recommenda¬ 
tion of the Commission or on its own initiative the Economic and 
Social Council adopted a number of Resolutions bearing on the 
status of women. Thus it noted that some States had reported 
limitations on the use of the franchise and eligibility for public 
oflicc. and requested Member States, where women do not yet 
possess the same political rights as men, to grant them such rights 
in the various spheres of national life.'” It deplored all legisla¬ 
tive measures forbidding mixed marriages between persons 
differing as to colour, race, nationality, citizenship or religion or 
other rc-strictions upon the freedom to choose a spouse”" or deny¬ 
ing to a woman the right to leave her country of origin and reside 
with her husband in any other country.”' It aflirmed the principle 
of equal rights of men and women laid down in the Preamble of 
the Charter of the United Nations and approved the principle of 
equal remuneration for work of equal value for men and women 
workers and called upon Member States to implement that 
principle.”” 

As in the case of the Commission on Human Rights, the com- 

‘ Whereas certain Member States have not yet granted to women political 
rights equal to those granted to men. [the Assembly] 

Therefore (a) recommends that all Member States, which have not already 
done so. adopt measures neces^ry to fulfil the purposes and aims of the 
Charter in this respect by granting to women the same political rights as to 
men; 

(b) invites the Secretary-General to communicate this recommendation to 
the Governments of all Member States.’ 

See also below, pp. 338-340. 

"* A useful survey of the work of the Commission will be found in the yearly 
Report of the Economic and Social Council to the General Assembly. 
Resolution 154 (VIII). 

With the exception of restrictions based on family relationships, age, or 
similar grounds. 

Resolution 154 (VIII). 

** Resolution 121 (VI). 
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posviiotv oi the Coramvssion ot\ the Status ot NNmttv \s m\e\N 
govetnmenta\- SvmWarty, Vith regard to communications and 
petitions, the Economic and Social Council adopted for the Com¬ 
mission on the Status of Women the same principles as those 
adopted for the Commission on Human Uighls" ' 


5. Thh Sub-Commissions or run Commission on 
Human Riuhts 

(I) The Sub-Commission on Prevention of Discrimination and 
Protection of Minorities.—That body was .set up by the Com¬ 
mission on Human Rights in 1946. In February. 1947, the 
Economic and Social Council defined the task of the Sub- 
Commission as being: ‘ (a) In the first instance, to c.xamine what 
provisions should be adopted in the definition of the principles 


See above, p. 255. 

See Report of the Sub-Commiltec on Communications to the Commission on 
the Status of Women of 14 February, 1947 (E/CN.6/J9). One of the com¬ 
munications sent to the Commission and listed in the above Report was u 
protest against the formulation of any international law condemning a whole 
nation, since women should not be held responsible where they do not enjoy 
equal rights with men. And see Report of the Social Committee to the 
Economic and Social Council, 4 August, 1947 (E/521). The Sub-Committee 
on C^'ommunicutions recommended as follows: *(a) The Secretary-General 
should be requested to compile a confidential list of communications received 
concerning the Status of Women, before each session of the Commission, 
(b) This coniidential list and the contents thereof, together with the names of 
any organisations sending such communications, should be communicated to 
the members of the Commission at least fourteen days before the opening 
of each session, (c) The members of the Commission should have the right, 
upon request, to consult the originals of these communications, (d) The 
Secretary-Cjcncral should be requested to inform the writers of all such com¬ 
munications that these will be brought to the attention of the Commission 
on the Status of Women.’ 'fhrough a somewhat pathetic report of 12 January. 
1948, of the ad hoc Committee on Communications, the Commission on the 
Status of Women recognised that its functions were limited to recommending 
which communications bearing upon the principles relating to the promotion 
of the rights of women in political, economic, civil, social and educational 
fields should be made available in original to members of the Commission 
on request. Thereupon the Committee requested the Secretariat to produce 
the originals of the communications in question and, after having considered 
them, decided that certain of them should be made available to the members 
of the Commission on request. The list appended to the recommendation was 
not such as to stimulate the curiosity or interest of the members of the 
Commission (E/CN.6y66: 12 January, 1948). In August, 1947, a joint com¬ 
mittee of the Economic and Social CounciJ and the Trusteeship Council 
adopted, with regard to petitions relating to women, the same procedure 
as that applicable to petitions referring to human rights generally (E. & T/C. 
1/SR.2). It was decided that the Trusteeship Council should communicate 
to the appropriate Commissions those petitions which it received directly and 
which contained matters of concern to the Commissions, and should, under 
Article 91 of the Charter, avail itself, when appropriate, of the assistance of 
the Commissions in respect of such petitions (ihid., p. 4). 
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which are to be applied in the field of the prevention of discrimina¬ 
tion on grounds of race, sex, language, or religion, and in the 
field of the protection of minorities, and to make recommenda¬ 
tions to the Commission on urgent problems in these fields; (b) 
to perform any other functions which may be entrusted to it by 
the Economic and Social Council or the Commission on Human 
Rights.’ Previously, the General Assembly adopted, in November. 
1946. a unanimous Resolution” declaring that ‘it is in the 
highest interests of humanity to put an immediate end to religious 
and so-called racial persecutions and discrimination ’, and calling 
‘ on the governments and responsible authorities to conform both 
to the letter and to the spirit of the Charter of the United Nations, 
and to take the most prompt and energetic steps to that end ’. 

The Sub-Commission is composed of twelve members 
appointed by the Economic and Social Council subject to the 
consent of their Governments. In effect, though not in form, the 
members of the Sub-Commi.ssion are representatives of govern¬ 
ments—-a solution which was criticised, somewhat unexpectedly, 
by the representatives of Soviet Russia and Czechoslovakia. The 
work of the Sub-Commission, in conformity with its limited terms 
of reference, has been advisory and, to a large extent, somewhat 
theoretical.” Thus the main efforts of the Sub-Commission during 
its first Session in December 1947 were concentrated on consider¬ 
ing and proposing amendments to the articles of the Declaration of 
Human Rights prepared by the Drafting Committee of the Com¬ 
mission on Human Rights.” However, the Sub-Commission has 
tended, not altogether without success, to assert a measure of 
independence with regard to the implementation of the provisions 
of any Bill of Rights to be adopted and the examination of 
complaints of violations of human rights. It succeeded in 

='No. 103 (I). 

‘"In March 1948 the Economic and Social Council requested the Secretary- 
Cicncral to organise studies and prepare analyses designed to assist the Sub- 
C'ommission in determining the main types of discrimination in so far as they 
affect human rights and fundamental freedoms. In the same Resolution the 
C ouncil advised UNESCO of the interest of the United Nations in effective 
educational programmes in the field of prevention of discrimination and 
protection of minorities and suggested co-operation, for that purpose, between 
the United Nations and UNESCO (Doc. E/749). The Council also requested 
the Secretary-General to study the question whether and to what extent the 
treaties relating to international obligations undertaken to combat discrimina¬ 
tion and to protect minorities—the so-called Minorities Treaties—should be 
regarded as being still in force. 

"^See Doc. E/CM.4/2K Annex F. Articles 6, 13, 15. 28 and 36. 
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obtaining a decision of the Economic and Social Council oi 

maicU9A&,vj\tkYvgaNclol\vemctnWsoU\vc^u\)^^^ 

with r^pect to commumcations bearing on discrimination and 
mmonties. the same facilities as are enjoyed by the members of 
the Cominission. These facilities, as has been noted above,“‘ ate 
of a rudimentary character. But the mnovatvon is significant. 
Moreover, the Su\>Commission has considered in dctad schemes 
for the implementation of a Bill of Rights, in particular with 
regard to non-discrimination and the protection of minorities.” 
Proposals for the investigation of complaints have been discussed 
by the Sub-Commission. In December 1947 the Soviet repre¬ 
sentative on the Sub-Commission propo!>cd, inter alia, the 
consideration of ‘ the petition presented to the United Nations 
twic-e since 1946 by fifteen million Negroes residing in the United 
Slates of America, who arc subjected to discrimination on racial 
grounds The proposal was not in harmony with the consistent 
attitude of Soviet Russia, and the States associated with her, in 
rejecting any developments said to endanger the sovereignty of 
States and the exclusiveness of their domestic jurisdiction.” But 
it revealed the potentialities of the Commission and of its Sub- 
Commissions in this matter. 

(2) The Sub-Commission on Freedom of Information and of 
the Press was set up at the first Session of the Commission on 
Human Rights in 1946. The members of the Sub-Commission 
were appointed by the Economic and Social Council in the 
same way as the members of the Sub-Commission on 
Prevention of Discrimination and the Protection of Minorities.” 
The Council formulated the terms of reference of the Sub- 
Commission as follows: (a) In the first instance, to examine what 
rights, obligations and practices should be included in the concept 
of freedom of information and to report to the Commission on 

=* See pp. 235-237. 

"®See, in particular, the proposal put forward on behalf of India providing 
for the examination by the organs of the United Nations of complaints of 
violations of the Bill of Rights and for the creation of a special chamber of 
the International Court of Justice for these matters (E/CN.4/Sub.2/27). The 
proposal put forward by the United States was of a somewhat nominal 
character. It provided for the examination of such complaints only as were 
made by a Member of the United Nations, or by any of its principal organs, 
or by a Specialised Agency (E/CN.4/Sub.2/12). 

E/CN.4/Sub.2/24. 

See below, pp. 298-300. 

®*Scc above, p. 266. 
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Human Rights on any issue that may arise from such iin 
examination; (b) to perform any other functions which may ho 
entrusted to it by the Economic and Social Council or by the 
Commission on Human Rights. I'he first aspect of the task 
allocated to the Sub-Commission was clearly of an advisory and 
deliberative nature. Thus it examined and submitted to ihe 
Commission recommendations on the relevant articles of the 
Declaration of Human Rights and of the draft Covenant on 
Human Rights." Thc.se recommendations, in turn, formed the 
basis of the recommendations made on this subject by the United 
Nations Conference on Freedom of Information which took place 
in 1948.” The Sub-Commission also submitted an interim report 
on the rights, obligations, and practices which should be included 
in the concept of ‘ freedom of information ’. 

The more substantial task of the Sub-Commission consisted in 
its participation in the preparatory work of the United Nations 
Conference on Freedom of Information which, in pursuance of a 
Resolution of the General As,sembly of 1947,” took place at 
Geneva from 23 March to 21 April. 1948. The Conference 
prepared three draft conventions: (1) Draft Convention on the 
Gathering and International Transmission of News; (2) Draft 
Convention concerning the Institution of an International Right 
of Correction; and (3) Draft Convention on Freedom of Informa¬ 
tion. As a result, the Third General Assembly adopted, in May 
1949, the text of a Convention on the International Trans¬ 
mission of News and the Right of Correction. The Convention is 
of limited compass. The Parties to the Convention agree to 

^ Arliclc 18. For the Report of the Suh-Commission see Doc. E/CN.4/80. 
‘Doc. E/CN.4/80. And see below, n. 35. 

Resolution 59 (1), The Resolution was as follows: The General Assembly 
whereas 

PVecdom of information is a fundamental human right and is the 
touchstone of all the freedoms to which the United Nations is consecrated: 

Freedom of information implies the right to gather, transmit and publish 
news anywhere and everywhere without fetters. As such it is an essential 
factor in any serious effort to promote the peace and progress of the world; 

Freedom of information requires as an indispensable clement the willing¬ 
ness and capacity to employ its privileges without abuse. It requires as a 
basic discipline the moral obligation to seek the facts without prejudice 
and to spread knowledge without malicious intent; 

Understanding and co>opcration among nations are impossible without an 
alert and sound world opinion which, in turn, is wholly dependent upon 
freedom of information: 

Resolves therefore, in the spirit of paragraphs 3 and 4 of Article 1 of 
the Charter, to authorise the holding of a conference of all Members of the 
United Nations on freedom of information. 
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cxpcdvve, *vxv a matvuw coT\^\sVeT\l m{\[ national anOi 
rcgulatiotva, \\\c ptoceduTC ior entry, residence and travel ot 
foreign correspondents nationals of the Contracting Parties*, t\\ey 
undertake not to expel foreign correspondents on account of any 
lawful exercise of their activities; and they agree not to censor 
outgoing despatches in peace-time except on the ground of 
national defence. Finally, the Convention provides for an inter¬ 
national right of correction ‘ in cases where a Contracting vState 
contends that a news despatch capable of injuring its relations 
with other States or its national prestige or dignity transmitted 
from one country to another by correspondents or information 
agencies of a Contracting or non-Contracting State and published 
or disseminated abroad is false or distorted ’ (Article 9). 
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SECTION 1 


THE PROBLEMS Of- THE BILL OF RICHTS 


CHAPTER 13 

THE SUBSTANCE AND THE ENFORCEMENT 
OF THE BILL OF RIGHTS 

J. Thi; PROGRnss of thi; Bill of Rich i s within thl 
United Nations 

A lthough an international Bill of the Rights of Man is not 
specifically referred lo in llie Charter, it has been treated as 
inherent in it. In fact, the proposal for an International Bill of 
Rights was put forward already in the course of the drafting of 
the Charter. The proposal was not proceeded with for the reason 
that it was deemed to require consideration more detailed than 
was possible during a conference convened for t ■»e purpose of 
drafting the basic instrument of the United Nations.’ But the 
Preparatory Commission charged with arranging the programme 
of the First General Assembly and with setting in motion the 
work of the United Nations envisaged the preparation of a Bill 
of Rights as one of the first tasks of the Commission on Human 
Rights. The first General Assembly endorsed that view. In 
1946 the Economic and Social Council put on record the view 
that ‘the purpose of the United Nations with regard to the pro¬ 
motion and the observance of human rights, as defined in the 
(liarter of the United Nations, can only be fulfilled if provisions 
arc made for the implementation of human rights and of an 
international bill of rights’." In the course of the Second Part 
of that Assembly general agreement was expressed as to the 

' Sec Report of Committee 1 of Commission 1, of 13 June, 1945, 1/1/34(1). 
'Journal of the Economic and Social Council. First Year, No. 29, p. 521. 
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importance of proceeding with the drafting of a Bill of Rights. 
The General Assembly referred to the P.cononiic and Social 
Council, for study by the Commi.ssion on Human Rights, a dralt 
declaration, submitted by the Panamanian delegate,' on funda¬ 
mental human rights and freedoms. With marked restraint the 
General Assembly, without fixing any final date, expressed t!ic 
hope that the question would be referred back to it in order that 
it might be included in the agenda of the next Se.ssion.'' 

The Commission on Human Rights itself has treated tiie 
preparation of the Bill of Rights as its principal task in the initial 
phase of its activity. After discussing, in January, 1947, the 
general features of the Bill, it appointed a committee of its 
members cliargcd with the task of preparing a draft of the Bill. 
The Drafting Committee met in the same year. It took as the 
basis of its discussions a Draft Outline of the Bill prepared by 
the Secretariat* and a more complete Draft submitted by the 
representative of Great Britain. It was unable to produce an 
agreed draft, largely owing to differences of opinion on the ques¬ 
tion whether the Bill ought to be in the nature of a declaration of 
principles or a binding and effective international instrument. 
It was at that juncture that the notion began to take shape of 
solving the difficulties surrounding the adoption of an inter¬ 
national Bill of Rights by the device of adopting, in the first 
in.stancc, a Declaration the acceptance of which would be secured 
by the fact that its provisions were not to be of a binding 


For the discussion on the subject see Journal of the (Jcneral Assembly. No. 53, 
8 I^ecember, 1946, pp. 284-289. The following passage from the statement 
of M. Pczcl. the French representative, is of inierest: ‘ When a modern people 
became conscious of its personality and organised its society, it established 
the standards of its new life. The United Nations had taken the first step 
towards a new life which embraced the whole world. Therefore, the United 
Nations had to declare to the knowledge of all men w'hat would be the 
standards of their future civic, social and economic life. . . . There was 
another compelling reason for the United Nations to take action in this 
matter. The human person and human rights had been the first victims of 
the fascist regimes. The triumph over Nazi totalitarianism would not be 
complete without a declaration that fundamental human rights would be 
codified and carried into effect, first under the moral protection of the United 
Nations and, at a later stage of their evolution, under their effective guarantee ’ 
(i7)fd.. p. 287). 

^Doc. A/234. 

^Journal of the General Assembly, No. 75, 15 January, 1947, p. 830. 

^ In its work the Secretariat was assisted by a number of private drafts—in 
particular that proposed under the auspices of the American Law Institute. 
Use was also made of the draft submitted in the present author’s Inter¬ 
national Hill of the Rights of Man (1945). 
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ctoacler.’ \n pursuance ot lhal idea Ihe CommiUec prepared 
tor the consideration of the full Commission a draft of a 
Dcdaration of that nature. 

The i?.epori and the Drafts of the Comin^'ittcc were considered 
in detail by the Commission in the course of December 1947. 
Its deliberations resulted, in cllecl. in the liiril abandomnciiL of 
the task originally entrusted to it, namely, the drafting of a single 
International Bill of Human Rights, instead, it was definiteiy 
decided to prepare separate drafts of a Declaration—an instru¬ 
ment not intended to be binding—covering comprehensively a 
wide range of rights and a so-called Covenant limited in scope 
and containing only rudimentary provisions of intcrnatitmal 
supervision and enforcement. In addition, a small Comniillcc 
of the Commission sitting at the same time the Working Group 
on Implementation - prepared a detailed report on Implementa¬ 
tion, /.e., on the methods of giving effect to the international 
guarantees of the observance of the Bill of Rights.” The 
Commission, after detailed discussion, provisionally adopted 
drafts of a Declaration and a Covenant for submission to 

'Suggestions were also made- and appropriately discarded- for solving the 
difficult problems of the contents and the enforcement of the Bill of Rights 
by adopting a Declaration not binding as such and not enforceable- lo be 
followed, if agreement could be reached, by separate conventions embody¬ 
ing the various rights recognised in the Declaration. I he drawback of that 
method is that it would result in the unedifying spcclacle of the fundamental 
rights of man being made the object of isolated treaties concluded by a 
limited number of Slates and subject to termination and the o’her vicissiuides 
to which treaties arc liable, and ratified, hesitatingly and spasmodically, by 
an even smaller number—an undignified anti-climax to the solemn proclama¬ 
tion of human rights and to what ought lo have been a dcci.sivc landmark 
in the history of freedom. The analogy, apparently relied upon by the 
adherents of this proposal, with the multifarious conventions concluded under 
the auspices of the International Labour Organisation is inappropriate. 1'he 
natural rights and freedoms of man are not in the same category as his 
interest, great as that is, in the conclusion of the Convention on the Mainten¬ 
ance of Migrants’ Pensions Rights. 1935, or on Reduction of Hours of Work 
in Glass Bottle Works, 1935, or on Recruiting of Indigenous Workers. 1936. 
and other even more important conventions respecting the conditions of work. 
It will also be observed that the ratification of these Conventions has been 
far from general. With insignificant exceptions they have not been ratified 
by the majority of Slates. The average number of ratifications of the thirty 
International Labour Conventions between 1930 and 1940 docs not exceed 
eight. There is little persuasive force in the suggestion that the nioral 
attraction of conventions on international human rights will be so irresistible 
as to make their general ratification probable. 

•For the Report of the Drafting Committee see Doc. E/CN.4/21. 

•The report of the Commission containing Draft Articles for an International 
Declaration on Human Rights, Draft Articles for an International Covenant 
on Human Rights and the Report of the Working Group on Implementation 
arc contained in Doc. E/SDO and in Economic and Social Council, Official 
Records, Third Year, Sixth Session, Suppl. No. 1 (1948). 
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Governments with the view to obtaining their comments. It 
decided merely to take note of the more drastic report of the 
Working Group on Implementation *" and reserved the matter 
for further discussion. In June 1948 the Commission, after 
receiving the report of the Drafting Committee on the Declaration, 
finally adopted a Draft of the Declaration for submission to the 
Economic and Social Council. It also decided to forward to 
the Council the draft of the Covenant adopted in 1947 and to 
continue the study of the question of implementation. The 
Council found no time to examine cither the Declaration or the 
Covenant, but decided that the Draft of the Declaration be 
submitted to the next Session of the General Assembly, which met 
in Paris in September. The Third Committee of the Assembly 
devoted practically all its time to an examination of the draft 
and submitted it to the General Assembly, which adopted it, with¬ 
out dissent, by forty-eight votes (with nine States abstaining). 
The character and the signilicance of the Declaration are discussed 
elsewhere in this book, where it is submitted that the Declaration 
is an instrument which does not possess —and does not purport 
to pos.sess- -legal force or authority and that its moral signilicance 
is controversial." 

During its session in May and June, 1949, the Commission 
completed the Draft of most of the articles of the propo.sed 
Covenant on Human Rights, and decided to submit it to Govern¬ 
ments for ob.servations.'‘ It also prepared, for the .same purpose, 
a questionnaire on implemcnuition accompanied by proposals 
submitted in the matter by various Governments represented 
on the Commission. The Commission decided that, after having 
received the answers and comments of Governments, it would 
present the complete Covenant to the Economic and Social 
Council in time for submi.ssion to the General Assembly in 1950. 

2. Thk ‘ Covenant ’ of Human Rights. 

The various propo.sals for a ‘Covenant’ of Human Rights, the 
Covenant itself when adopted, the Universal Declaration on 
Human Rights, and similar drafts and instruments must be 

See below, p. 38b. 

' * See below, pp. 394-428. 

For the report of the Commission see Doc. E/1371; E/CN.4/350. 
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tcnurded as stages in the adoption of an international Bill of 
Human Rights conceived as an elTcctivc part of the law of nations 
convmcnsutale 'wtVcv vdcals o( fhc ClvdtVCT, the tttduv'mt 
aspirations o1 manVind and tk requirements oi mternatma\ 
peace. \n tk meantime, it is convenient, in order to gain a picture 
of the probiems besetting the international Bill of Human Rights 
and of the position reached in the initial period of the ctfort to 
achieve it, to give an account of the main features of the proposed 
Covenant in the form in which, in 1949. it was submitted for 
consideration by Governments.'-'” In the introductory Part of 
the Draft provision was made for the incorporation of the 
obligations of the Covenant as part of municipal law, and 
tentative articles were drafted for a rudimentary measure of 
enforcement.’'’ The substantive part of the Draft included 
Articles on the right to life, prohibition of torture and 
cruel punishment, prohibition of physical mutilation or 
compulsory ‘medical or scientific experimentation’ (an article 
which the Commission decided to refer to the World Health 
Organisation for an ‘ Advisory Opinion ’), prohibition of slavery 
and forced labour, freedom from arbitrary arrest (an article not 
voted upon in view of the absence of agreement on the previous 
article, relating to the suppression of constitutional guarantees, 
which, in turn, was deemed to be connected with the question of 
enforcement the consideration of which was postponed*, prohibi¬ 
tion of imprisonment for non-compliance with contractual 
obligatioas, the right of free movement within the State and the 
right to leave it and return to it, expulsion of aliens, certain 
.safeguards in criminal trials, including the prohibition of retro¬ 
active operation of criminal laws, the right ‘to recognition as a 
person before the law ’, freedom of religion, freedom of speech, 
assembly and association, and equality before the law and 
freedom from di.scrimination. The principal Article in the 
concluding Part of the Draft limited the obligations of Federal 
States to matters subject to federal jurisdiction." The Draft 
Covenant did not contain articles bearing either on the political 

**»For a lucid analysis of some of the provisions of the proposed Covenant 
see Fawcett in Law and Contemporary Problems (Duke University Law 
School. 14 (1949, No. 3)). See also ibid./Hyman on the constitutional aspects 
of the Covenant. 

”Scc below, pp. 359-361. 

“ Sec below, p. 359. 
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right to government by consentor on social and economic 
rights. With regard to the latter, the Commission adopted a 
somewhat contradictory Resolution recognising the necessity of 
including these rights in the Covenant and requesting the 
Hconomic and Social Council to request the Security Council to 
prepare a survey of the activities of various specialised agencies 
in the field in order to enable the Commission to determine 
wlicther these subjects shall be included in the Covenant or in 
later conventions.'" 

The Commission also approved a lengthy questionnaire on 
the international supervision and guarantees of the observance 
of the Covenant by way of complaints of Governments and peti¬ 
tions of individuals and private groups and organisations; on the 
setting up of an international court of human rights; and on the 
powers of the various organs of the United Nations in this respect. 
It postponed the consideration of an Article adopted in a previous 
report and containing a guarantee of a highly rudimentary nature. 
That Article provided: ‘ On receipt of a request to this effect from 
the Secretary-General of the United Nations made under the 
authority of a resolution of the General Assembly, the Govern¬ 
ment of any party to this Covenant shall supply an explanation 
as to the manner in which the law of that State gives effect to 
any provisions of this Covenant.’ ” It also adopted provisionally 
an Article laying down that in time of war or other public 
emergency a State may take measures derogating from its 
obligations under the Covenant to an extent strictly limited by 
the exigencies of the situation; that no derogation from some, as 
yet unspecified, articles of the Covenant shall be permissible; and 
that a State availing itself of the right of derogation shall inform 
fully the Secretary-General of the measures taken, the reasons 
thereof, and tlic cessation of these measures. In addition, various 
States or groups of States submitted their own proposals for 

implementation. These included a proposal by Australia. 

studiously elaborate in detail but incomplete and contradictory 
in its crucial aspect - for the setting up of an International Court 

'' Sicnificantly, a proposal to that effect came from Soviet Russia. Sec below, 

p. 28,1. 

'■ F:/CN.4/.150, pp. 14, 15. 

‘•'.Arlicic 3. 

' ‘ Pending liic completion of its work on Pari II (the substantive articles) of 
the Covenant." In turn, some of the Articles of Part II were adopted pro¬ 
visionally ‘ until a final vote had been taken on Article 4 
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of Human Rights ; a proposal by India for the establishment 
of a Committee of independent persons empowered, inter alia, to 
receive and investigate petitions from individuals and to report to 
the Commission on Human Rights cases in which its efforts to 
settle the grievance by negotiation with the Governments 
concerned had not been successful (it will be noted that the 
(Itommission, according to its ruling which was still in force at 
that time, had no power to take action on petitions); a much 
wider proposal submitted by France for a Special Commission 
having jurisdiction to hear petitions by both States and private 
individuals and organisations and empowered to make recom¬ 
mendations to the Contracting Parties;"' and by the United States 
and the United Kingdom for the setting up of a committee 
appointed by States for receiving complaints of States and 
reporting to the Secretary-General on the results of its findings.'" 
The measure of disagreement on the crucial question of imple¬ 
mentation was shown by the fact thtil on the question of 
admi.ssibility of petitions by private individuals the Commission 
was equally divided."' 

What is the explanation of the fact that the only result, in 
the period under review, of a considerable effort centring round 
an International Hill of Human Rights vvas a Declaration, without 
legal force and of controversial moral authority, and the incom¬ 
plete project of a Bill of Rights limited in scope, defective in 
formulation, and lacking in any measure of agreement with 
regard to some of the essential aspects of enforcement? One 
explanation of that negative result was the failure to realise 
the magnitude and unprecedented difficulty of the problem—^a 
lack of appreciation combined with the determination to show a 
semblance of results after years of considerable effort on a matter 
which international public opinion a.ssociatcd with the fulfilment 
of the highest hopes of a new era. That determination was not 


See below, p. 308. 

See beJow', p. 307. 

See below, p. 307. 

•■■ ■ See below, p. 289. 

'• The Slates voting in favour of a resolution laying down that the right of 
petition by individuals, groups, and organisations should be recognised forth¬ 
with in the Covenant were: Australia, Denmark. Trance, Guatemala, India, 
Lebanon, the Philippines and Uruguay. Those voting against were; C hina, 
Egypt, Iran, the Ukraine, the Union of Soviet Socialist Uepubhes, the United 
Kingdom, the United States and Yugoslavia- a signihcanl alignment of 
opinion. 
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always wholly divorced from considerations of domestic policy 
in some States. It was stimulated by the ease with which the 
language of international pronouncements lends itself to the 
enunciation of results and agreements whic'i are more apparent 
than real. There was also insistence on the view, which is 
entitled to respect, that progress, however modest and nominal, 
is preferable to no progress at all. That view is open to the retort 
that purely nominal measures which create an unwarranted 
appearance of success are inimical both to progress and to inter¬ 
national morality. Above all, .such apparent solutions have the 
unavoidable effect of concealing the true difficulties of the 
problems involved. These difficulties must be faced with regard 
both to the contents of the Bill of Rights and to its enforcement. 

3. Tnr. Conthnts of the Bill of Rights. 

In assessing the diffieulties connected with the question of the 
scope of rights to be protected by an International Bill of Human 
Rights there must be borne in mind the cardinal fact that these 
are not confined to the personal rights of freedom traditionally 
associated with Bills of Rights. There are three categories of 
rights, all of which are the legitimate—and imperative—object 
of international recognition and protection. 

There are, in the finst instance, what may be described as 
personal rights. These have traditionally formed part of bills 
of rights within the State. Most of them are accepted by civilised 
States. They are non-controversial so long as no attempt is made 
to regulate them in exhaustive detail in a manner providing for 
all contingencies “ or aiming at solving general problems of social 
and political philo-sophy."’ They include the right to life and 

Sec below, pp. 329-333. 

The Commission on l^uman Rights was confronted, at the very outset of its 
task of drafting the Bill of Human Rights, with attempts of this nature. Thus 
the representative of Uruguay demanded that the right of citizenship should 
be extended so as to grant to human beings a certain degree of world citizen¬ 
ship and ' to offer the individual the possibility of participating personally 
in the international organisation of the Community of Nations ’ (5 February, 
1947, E/CN.4/SR/14, p. 2). The Lebanese representative urged the adoption 
of the following principles: 1, The human being is more important than the 
racial, national, or other group to which he may belong; 2, The human 
person's most sacred and inviolable possessions are his mind and his con¬ 
science, enabling him to perceive the truth, to choose freely, and to exist; 
3. Any social pressure on the part of the State, religion or race, involving 
the automatic consent of the human person is reprehensible; 4, Th'.* social 
group to which the individual belongs may, like the human person himself, 
be wrong or right: the person alone is the judge {ibid., p. 3). The British 
representative, a distinguished Trade Union leader, remarked, with reference 
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inviolability of the person; freedom of speech, opinion, religion, 
association and assembly; sanctity of the home and .secrecy of 
correspondence; freedom from arbitrary arrest; proper safeguards 
in criminal trials; equality before the law; and freedom from 
discrimination on account of religion, race, ethnical origin and 
political opinion. Other personal rights such as the right to a 
nationality, to asylum, and to emigration have been controversial. 
Yet it is doubtful whether they can be omitted from an interna¬ 
tional bill of rights without detracting from its essential purpose. 
But the feature common to all these rights is that they are, in 
general, capable of judicial enforcement in the national and 
international .spheres. If an international Bill of Rights could 
be confined to the sphere of personal rights, the problem would 
be substantially simplified. The question is whether it is possible, 
consistently with the true purpo.se and the dignity of the Bill, to 
simplify it in that manner. 

In particular —and this brings us to the second category of 
rights—can a Bill of Rights disregard the political rights of 
freedom, i.e., the fundamental right of man to government by 
con.sent—the right to be governed by persons freely chosen by 
him, accountable to him and replaceable by him in free, periodic 
and secret elections, which means in effect the right to government 
based on democracy in the accepted sense? Without an effective 
guarantee of these political rights of freedom, personal freedom 
and equality before the law must be, at best, precarious; at worst 
they may be meaningless. Unless a Bill of Rights provides safe¬ 
guards against dictatorship and tyranny, it must to a large e.xtent 
fail in its purpo.se. The insistence on an International Bill of 

to the suggestion of the Lebanese representative, that in organised society 
it was not possible to prevent groups from exercising a certain pressure upon 
individuals and suggested that this was the price to be paid for freedom of 
association (ihid., p. 4). The Commission discussed al some length the 
question whether the Bill of Rights should include a statement of the dutic-K 
of the individual. The Russian representative reminded the Commission 
of Article 12 of the Soviet Constitution which lays down that work is ‘ a duty 
and honour for every able-bodied citizen, in accordance with the principle: 
no work, no food He asked that the Bill should include the obligation of 
the individual to work for the community ‘ by which he meant his country 
as well as the United Nations* (ibid,, p. 3). Tlie French representative pro¬ 
ceeded to draw from this the conclusion that parallel with a list of the rights 
of the individual the Declaration ought to draw up a list of the rights of the 
community {ibid., p. 5). Similarly detailed consideration was given to the 
necessity of affirming the right to existence. While the French representa¬ 
tive thought it fundamental to affirm that right expressly, the Australian 
representative regarded it as unnecessary seeing that it is a right recognised 
by the law of all States (4 February. 1947, E/CN.4/SR ' 13). 
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Rights and the proclamation of the enthronement of the rights 
of man as a major purpose of the Second World War were 
prompted by the experience of dictatorships the essence of which 
was the denial of the political right of freedom. The contempt 
for personal rights of freedom was, in those countries, a corollary 
of the major evil of tyranny. In so far as political freedom 
expresses itself in freedom of criticism, of opinion, of speech, of 
assembly and association and in freedom from discrimination 
on account of political views, it falls within the first category of 
rights described above and as such is capable of enforcement by 
judicial and similar means. 

There is no intrinsic reason why the right to free, secret and 
periodic elections should not be similarly recognised by law and 
declared enforceable. The Bill of Rights enacted in 1947 by the 
Canadian Province of Saskatchewan provides that ‘every qualified 
voter resident in Saskatchewan shall enjoy the right to exercise 
freely his franchise in all elections and shall possess the right to 
require that no legislative assembly shall continue for a period 
in excess of live years’."" The Bill enacts penalties for and 
remedies against the violation of that, as well as of its other 
provisions. In most countries the law provides for judicial and 
other safeguards of the exercise of the right of suffrage and of 
integrity of elections;-' it also regulates the duration of the life 
of the legislature. Numerous recent constitutions contain provi¬ 
sions to a similar effect."’* 

While there is thus no warrant for assuming that no judicial 

Article 7. For the text of the Bill see United Nations Year Book on Human 
Rishis, 1947, p. 73. 

■' See, for instance, in Great Britain the Representation of the Peop!e Acts of 
1918 and 1928 and the judicial safeguards of the right to be put on the election 
register, with the right of appeal from a decision of the registration officer 
to the County Court and. on point of law, with a further right of appeal to 
the Court of Appeal. And sec the early case of Ashhy v. White (1703), 2 
l.ord Raymond, 938: K. & L. 72, where it was decided that the unjustifiable 
refusal to accept the vote of a person who is on the register is an infringement 
of the right of property. In France Me contentieux de I’operation electorale 
described by a competent authority as ‘simple, rapide, sans frais’, abounds in 
judicial safeguards culminating in a weli defined jurisdiction of the Court 
of Cassation. Sec Duez, Traite elementaire dc droit constitutumncl (1926), 
pp. 383-391. As to the United States see in particular the well known case 
of Nixon V. Condon, 286 U.S. 73; 52 Sup. Ct. 484, where the Supreme Court 
applied the provisions of the Fourteenth Amendment in order to prevent 
the disfranchisement of Negroes as the result of the machinery of primary 
elections. And see below, p. 361, n. 11. 

“"Sec, for instance. Article 132 of the Constitution of the Republic of China 
of 1 January, 1947, which lays down that suits arising out of elections shall 
be tried by a court of law. 
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remedies arc possible for the enforcement of the right to 
government by consent and that at least some of these remedies 
are not capable of judicial applicaUon in the international sphere 
it is clear that the international guarantee of that right cannot 
be primarily of a judicial character. The international guarantee 
of the democratic form of government—it would be nothing else 
than that—would operate primarily through organs which are 
non-judicial in character. For in no other sphere is it possible 
for a regime so minded to di.srcgard the purpose and spirit of 
the law while paying homage to its letter. It is of interest to note 
tlial while the draft of the so-called Covenant put forward by the 
Commission on Human Rights contained no reference to govern¬ 
ment by consent, the Government of Soviet Russia proposed the 
addition of the following article; ‘Every citizen, irrespective of 
race, colour, language, religion or sex, shall be guaranteed by the 
Slate an opportunity to Uike part in the government of the State, 
to elect and to be elected to all organs of authority on the basis 
of universal, equal and direct suffrage with secret ballot, and to 
occupy any State or public office. Property, educational or other 
qualifications restricting the participation of citizens in voting at 
elections to representative organs shall be abolished.’” The 
nature of the international non-political organ primarily entrusted 
with the task of securing the observance of the Bill of Rights is 
discussed below.” In fact, the fulfilment of .some such function 
as the supervision of the clauses of the Bill relating to government 
by con.scnt is one of the principal motives of the proposal, put 
forward in this book, for an organ of that character as distin¬ 
guished from a purely judicial agency."* 

The factor which in the past has led many, including the 
author of the present book, to urge an alternative protection."' 
by way of international guarantees, of the political rights of 

Doc. E/CN.4/.'550. p. 47. In this, as in other matters, the insistence by the 
Soviet Government on the detailed directives to he iiiven to the State in the 
Bill of Rights was accompanied by a determined refusal to acquiesce in any 
measure of international guarantee or supervision to ensure the fulfiiment of 
these directives. And see below, pp. 288-300. 

="See below, pp. 373-381. 

Sec below, p. 377. 

This was the approach adopted in iny book entitled Inu rntitumaf fiill of the 
Rights of Man (1^>45), where the relevant article of the draft there proposed 
provided in a somewhat dialectical fashion for the ‘eficclivc right of citizens 
to choose their governments and legislators on a footing of equality, in 
accordance with the !aw of the State, in free, secret, and periodic elections’. 
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freedom—as well as the reasons which have led others to ignore 
that right altogether—has been the belief that in that way it may 
be possible to secure adherence to a universal bill of rights 
on the part of States possessing a totalitarian form of government 
diametrically opposed to prevalent conceptions of democracy. 
That hope is probably unlikely to materialise. Moreover, it must 
remain a matter of controversy whether considerations of this 
nature arc such as can legitimately be taken into account. How¬ 
ever that may be, the difficulty cannot be solved by way of 
recognising the right to government by consent in a Declaration 
which is not legally binding and ignoring it in an instrument 
which purports to impo.se binding obligations. Yet this is the 
solution which has been attempted. In the Universal Declaration 
of Human Rights adopted in 1948.” it is laid down in Article 
21: ‘The will of the people shall be the basis of the authority of 
government; this will shall be expressed in periodic and genuine 
elections which shall be by universal and equal sulfrage and shall 
be held by secret vote or by equivalent free voting procedures.’ 
No reference is made to the subject in the various drafts of the 
so-called Covenant on Human Rights. 

Similar considerations apply to the third category of rights, 
which for the .sake of convenience may be referred to as social 
and economic rights. They include the right to social security, 
the right to work under fair and just conditions, the right to 
equality of educational opportunity, and the like. These claims 
did not figure prominently in the traditional bills of rights. They 
are enumerated at considerable length and with much elaboration 
in modern constitutions. In some constitutions—as. for instance, 
that adopted by France in 1946—they are the subject of an express 
guarantee by the nation.®^ There has been a wide and growing 
acceptance of the view that personal and political freedom is 
impaired—if not rendered purely nominal—unless its enjoyment 
is made practicable by a reasonable guarantee of social and 
economic freedom. According to that view, which is fully 

*■’ .See below, p. 394. 

'''' The Preamble to the Constitution provides: ‘ . The nation ensures to the 

individual and the family the conditions necessary to their development. It 
guarantees to all. and notably to the child, the mother and the aged worker, 
protection of health, material security, rest and leisure. Every human being 
who, because of his age, his physical or mental condition, or because of the 
economic situation, finds himself unable to work, has the right to obtain 
from the community the means to lead a decent existence.' 
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entiUed to respect, the precious rights of personal liberty and 
political freedom may become a hollow mockery for those whom 
the existing social and economic order leaves starving, insecure 
in their livelihood, illiterate, and deprived of their just 
share in the progress and well-being of the society as a whole. 
An International Bill of Rights which leaves these human claims 
out of account is incomplete to a degree which, in the view of 
many, is fatal to the authority and dignity of the enactment 
as a whole. 

At the same time it is diflicull to deny that social and economic 
rights cannot be made part of the enforceable law in the same 
way as other rights. They are not so. as a rule.’’ within the State. 
Undoubtedly States have enacted legislation on such matters as 
security of employment, the minimum wage, paid holidays, and 
the safeguarding, in various fields, of decent conditions of work 
for men and women. Legislation has occasionally been enacted 
depriving the employer of the right of arbitrary dismissal. But 
these benefits arc seldom due to enforceable general clauses 
of t ’.e Constitution. They are due to specific legislation. In 

But only as a rule. The Saskatchewan Hill of Rights of 1947 provides, in 
Article 19 (1), that ‘every person and every class of persons shall enjoy the 
right to education in any .school, college, university or other institution or 
p.ace of learning, vocational training or apprenticeship without di.scrimina- 
tion because of the race, creed, religion, colour or ethnic or national origin 
of such person or class of persons’. Article 16 provides lor a remedy in the 
Court of King's Bench, brought by any person against the persons lesponsibl*; 
for the deprivation, abridgment or other re.stricJon of the righ.s guaranteed 
by the Bill. 

In general, in that sphere. Bills of Rights within the State have been a sf’Jemn 
declaration of purpose and an enunciation of the legal and political basis of the 
life of the community without being accompanied by any provision for enforce¬ 
ment. Of these, the French Declaration of 1789 is the typical example. It has 
remained part of the French constitution without visibly occupying a 
prominent place in the daily administration of justice. It has not been invoked 
as a check upon legislation or a direct source of legal rights and remedies 
enforceable by courts. But it has underlain much of the development of 
French law since the Revolution. The Code Civil and the mass of legislation 
engrafted upon it have been in many respects a conscious attempt to translate 
into practice the principles of the Declaration. (See for a graphic account 
of this process Ripert, Lc regime democnitique ei le droii civil mndcnic 
(1936). pp. 69-130.) The elaborate provisions of Part II of the German 
Constitution of 1919 bearing upon the Fundamental Rights and Duties of 
Germans arc in the same category. Maxims such as that ‘ the organisation 
of economic life must correspond to the principles of justice and be designed 
to ensure for all a life worthy of human beings' (Article 151) were not intended 
to, and could not in the nature of things, be the subject of enforcement by 
courts. The same applies to the detailed social and economic provisions 
in numerous recent constitutions. (See the valuable volume published in 
1944 by the International Labour Oflice and entitled ‘Constitutional Pro¬ 
visions concerning Social and Economic Policy'.) 
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general, even within the State social and economic rights in 
their totality cannot be expressed in the Constitution in such a 
way as to provide remedies directly enforceable by courts. The 
same applies to an International Bill of Rights. Moreover, in 
that particular sphere the international judicial enforcement of an 
international enactment, in relation to States of differing economic 
structure, standards of life and cultural tradition, is probably 
impracticable. That does not mean that the recognition of ilicsc 
rights in an international instrument must be reduced to a mere 
declaration which is not legally binding upon States or that it 
must bo ignored altogether. The difTiculty surrounding :iiis 
problem can be solved by giving to social and economic claims 
a place in an enforceable bill of rights without making such 
enforcement primarily judicial in character."’ The obligations 
of the Bill of Rights in this respect can be made real inasmuch 

as they will constitute a legal obligation of the State.an obligation 

subject to international interest, to discussion and recommenda¬ 
tion by international agencies and. in case of grave and persistent 
violations and neglect, to appropriate international action. The 
very fact that within the State constitutional provisions and 
clauses of Bills of Rights in the matter of social and economic 
rights must be predominantly in the nature of a declaration of 
principle renders international guarantees and remedies—not 
necessarily judicial—^proper and imperative. 


4. Enforcbment of tiif Internationai. Bill of Rights. 
The Right of Petition 

The preceding consideration of the contents of the Bill of 
Rights-—especially in relation to rights of political freedom 
and to social and economic rights—brings into prominence 
the second crucial question of the Bill of Rights, namely, the 
question of enforcement. Unless it is realised that, in addition 
to any judicial organ that may be created, the Bill of Rights 
must provide for an agency —a Commission or Council—of a 
different character, these problems of the contents of the Bill 
of Rights will be insoluble. That subject is discussed in the 
following Section of this book, which contains a draft of a pro- 

’* For an elaboration of this point see below, pp. 35.^, 377. 
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posed Bill of Rights and comment thereon." In that Section, 
too, there will be found a discussion of national measures of 
enforcement, for—as pointed out there "“--preoccupation with 
international guarantees ought not to obscure the fact that the 
main agency for enforcing the Bill of Rights must be the Stale 
and its organs. In the present context we are concerned with 
what appears to be the most controversial aspect of enforcement 
in the international .sphere, namely, the question wiiclher indi¬ 
viduals and private bodies and organisations should be granted 
the right to bring petitions and institute proceedings before inter¬ 
national organs entrusted with jurisdiction in the matter of human 
rights. The degree of divergence of views in the matter is illus¬ 
trated by the fact that the Commission on Human Rights was 
equally divided on the subject."'" The importance of the right 
of petition by individuals and its place in relation to the powers 
and duties of the Commi.ssion on Human Rights have been 
surveyed in the preceding Part of this book,“" and much that is 
said there applies also to the Bill of Rights. 

Unless an effective right of petition.which means a right 

of petition coupled with the right to have it investigated with the 
view to such action being taken upon it as is necessary—^is 
granted to individuals concerned or to bodies acting on tiicir 
behalf, any international remedy that may be provided will 
be deffeient in its vital aspect. The denial, to individuals 
affected, of the right of direct access to international agencies 
is tantamount to a withdrawal, to a large extent, of the 
principal benefit conferred by the Bill. It wholly disregards the 
enhanced stature of the individual which follows naturally from 
an enactment of that kind. It is rooted in the rigid notion of the 
individual conceived as a mere object of international law." 
Moreover, in so far as the object of that limitation is to safeguard 
the sovereignty and dignity of the States concerned, it is unlikely 
to achieve that object. 

If the right of bringing complaints on account of the violation 
of the Bill of Rights is limited to States parties to the Bill of 

•’"See below, p. 373. 

’• See below, p. 356. 

”See above, p. 279. 

*“See above, pp. 244-251. 

“ See above, p. 7. 
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Rights," the individual will have no redress unless he petitions 
a foreign State and enlists its active support to the point of bring¬ 
ing a complaint against the offending State. In what ways and 
by what devious methods of persuasion shall he attempt to 
obtain the assistance of that foreign State or States? Are wc 
entitled to exclude the possibility that their attention will be 
effectively solicited only when their interests are at stake—it being 
either some direct interest or the indirect interest of embarrassing 
a foreign Government?Or is it the underlying assumption 
of any such scheme that the interest of the foreign friendly State 
or States ought to be enlisted only if the violations of the rights 
of the individual are on such a scale and of such enormity as to 
warrant the action of foreign States, and that single violations 
of individual rights, however outrageous, are of no consequence? 
If that is so, what becomes of the sanctity of the rights of the 
individual which the Covenant is supposed to uphold? Arc wc 
to renounce the principle that a fundamental right of a single 
individual is as absolute and as sacrosanct as aggregates of rights 
of a igregates of persons? 

Neither is it easy to see how the sovereignty and dignity of 
the signatories of the Bill can be better safeguarded by the 
elimination of the petition by the individual and the sub.stitution 
for it of a procedure initiated by a State. In the case of a petition 
by Ml individual the complaint remains as a rule within the orbit 
of a grievance which can be redressed by appropriate judicial or 
adjuinistrativc remedies. When the same ca.se is taken up by 
a >tite. the complaint assumes immediately a political com¬ 
plexion. The original nature of the issue becomes obliterated 

‘“See below, p. 290. 

The fo.lowing extract included in a report submitted in 1926 by Sr. de Mcllo 
franco, the Brazilian representative, to the Council of the League of Nations 
i:. rc.evant: * Owing to the fact that the members of the Council are delegates 
of the Governments of States represented on the Council of the League of 
Nations, and that these members for this reason look at matters from a 
poii.icai point of view, each decision to intervene in a minorities question 
wiil necessarily by its nature have the character of a political act influenced 
by fac'.ors hostile to another State. . . . The members of the Council will, 
for this reason, endeavour as far as possible to put on one side complaints 
which arc addressed to them' {Official Journal, 1926, p. 138). When the 
Minorities Treaties w'ere being drafted in 1919 some delegates, in particular 
l.orJ Robert C'ecil. urged that individuals and groups of individuals whose 
ri.^h:s under the treaties had been violated should be given the status of 
a party before the Permanent Court of International Justice. See Robinson 
and others. Were the Minorities Treaties a Failure? (1943), p. 137. 
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by considerations and stratagems of international politics. Is it 
more conducive to the preservation of the sovereignty and dignity 
of a State if a complaint concerning the treatment of an individual 
or of a group of individuals is brought by a foreign State rather 
than by the person or persons concerned? It may be argued that 
foreign States will refrain from pressing unduly numerous indi¬ 
vidual cases. That argument is controversial. Or is it to become 
a test of the friendliness of a Signatory State whether it refrains 
from taking up charges of violation of the Covenant? It is an 
illusion to assume that petty, ill-founded, or malevolent petitions 
can come only from individuals and not from Governments. 
Governments, if they are so minded, can press unfounded com¬ 
plaints with a frequency and persistency commensurate with the 
vastness of the resources available to a State. It would thus 
appear that the elimination of private petitions will not necessarily 
achieve the purpose of preventing complaints which are unfounded 
or malicious. On the other hand, in so far as it will accomplish 
the object of .stifling—as the result of the connivance, complicity, 
.servility or indifference of foreign Governments- such petitions 
as merit attention and examination, it will .stultify the principle 
of implementation. The insistence on the right of the individual 
to lodge petitions is due to factors more real than any supposedly 
purely academic emphasis on the status of the individual as a 
subject of international law. It is due to a practical asscs.sment 
of the merits of the procedure initiated by individuals as compared 
with that of governmental authorities. T ’e organisation of such 
a procedure rai.ses issues of great complexity. They arc capable 
of a .solution more rca.sonable, more ju.st and in the long run more 
practicable than reliance upon the restrained attitude of friendly 
Governments. 

These objections to the exclusion of the right of individuals 
to initiate proceedings before international organs apply even 
more .strongly in relation to the proposals in which the inter¬ 
national organ in question is not a court or another body of 
persons independent of Governments, but the Governments 
them.selvcs. This was the proposal put forward in 1949 jointly 
by Great Britain and the United States in connection with the 
so-called Covenant." It was propo.sed there that if a State Party 


l/c:n. 4/350, p. 80. 
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to the Covenant considers that another Party is not giving effect 
to its provisions it may bring the matter to the attention of that 
State, and if the matter ‘ is not adjusted between them ’ within 
six months either State may bring it before a Human Rights 
Committee. Thus a breach—or alleged breach—of the Covenant 
was to become the subject-matter of a dispute between States. The 
institution of proceedings, their conduct and their continuation 
before the Committee were left to the discretion of Governments. 
The proposed Committee was to be set up from a panel of persons 
designated by States Parties to the Covenant to serve in their 
personal capacity.^' It was proposed that each Committee shall 
establish its own procedure; that, apparently, only the States 
concerned shall have the right to make submissions to it orally 
or in writing; that its hearings and other meetings shall be in 
closed session; that the State concerned shall supply the Com¬ 
mittee with information on the subject of the dispute; and that 
the Committee shall within six months report its findings to the 
States concerned and to the Secretary-General of the United 
Nations for publication.** 

Considerations connected with the dignity of sovereign 
States and the traditional conception of the inferior status of the 
individual have not been the only reason which has prompted 
the negative attitude of Governments to the question of the right 
of petition by individuals. The other—and perhaps equally 
important—^reason has been the apprehension that the inter¬ 
national organ concerned, whether it be a court or other 
agency, would be flooded by a ma.ss of petitions, some of them 
paltry, uninformed or malicious, with the result that its work 
would be made impracticable. These fears are largely hypothetical, 
exaggerated and probably unfounded.*' It has been shown in 

Each Party to the Covenant was to nominate to the panel, for a period of 
five years, two of its nationals ‘of high moral character and of suitable 
ability and qualificationsIt was proposed that ‘ upon notice being given to 
the Secretary-General, a Human Rights Committee shall be established of five 
members selected from the panel, one member by the State or States referring 
the matter, one member by the other States and three by agreement between 
them * and that * if any place on the Committee has not been filled within 
three months, the Secretary-General shall select a person from the panel to 
fill it’. 

It was also propo,sed that the Committee may ask the United Nations Com¬ 
mission on Human Rights to request the International Court of Justice for an 
advisory opinion on legal questions. 

*^See below, p. 375. 
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another Section of this book, in connexion with the discussion of 
the competence of the Commission on Human Rights, that the 
question of petitions by individuals is essentially a matter of 
mac'iinery/' The work of the Trusteeship Council has shown 
that there is no difficulty in relieving the international organ 
concerned, at an early stage and without any technical embarrass¬ 
ment, of any accumulation of petitions which do not merit detailed 
examination.” The creation of adequate machinery doubtless 
constitutes a problem which is serious and intricate in many 
respects, but we arc not at liberty to permit the fundamental right 
of petition to founder on the rock of that difficulty. The provision 
of a non-judicial organ as t'-e normal instrument for acting on 
petitions in the first in.stancc will be a subsfiintial factor in solving 
a problem the dimensions of which can easily be exaggerated. A 
Bill of Human Rights from the international enforcement of which 

the individual human being.its exclusive beneficiary—has been 

eliminated, will be lacking, from the very outset, both in elfeciivc- 
ncss and in moral authority. 

5. The Enforcement of the Internationai. Bill oi Rtom s. 
The International Judicial Determination of 
Human Rights 

Similar considerations apply to the question of recourse of indi¬ 
viduals to international courts for the protection of their rights 
under the Bill of Rights. In the matter of the fundamental rights 
of man the remedy is not complete—it is defective—unless in 
the last resort a judicial remedy is available. Limitations— 
of the kind discussed el.sewhcrc in this book —of resort to judicial 
protection may be necessary in the initial stages of the inter¬ 
national supervision of the observance of human rights, but the 
reasons and the degree of such limitations require exacting proof. 
Their principal justification must be mainly their temporary 
character and the desirability of protecting international judicial 
agencies themselves. But that task, in turn, must be fulfilled 
by an organ which, although not judicial, is not a committee 
sitting behind closed doors and wiiich is inaccessible to the 
individual. That organ must itself be of such authority as to 

'"Sec above, pp. 229-241. 

'*• See above, pp. 242-244. 

"See below, pp. 373-378, 381-387. 
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inspire conlidencc. Neither must it be given the power to deny 
the right to a judicial remedy except in cases so compelling as 
to enable it to reach a decision to that effect by a substantial 
majority of its members. Moreover, the difficulties militating 
against the jurisdiction of an international court of a universal 
character do not, as will be shown," apply with equal force to a 
regional court or a tribunal to which only a limited number 
of States are parties. The paramount factor in the situation 
is the fundamental character of the right to a judicial determina¬ 
tion of the fundamental rights of man. 

6. Thl En/ orcfmi;nt or ihl Internat/onai. Bili. of Rights. 

Thi; Nature of International Sanctions. 

The purpose of international sanctions in the matter of human 
rights must be primarily remedial. It is only in the last resort 
and in extreme cases that they need to be thought of as punitive. 
The fact that they must be principally of a remedial nature 
signifies that the term ‘enforcement’, although accurate, need 
not be understood as implying, normally, the employment of 
physical force or other drastic method of compulsion. Enforce¬ 
ment in this connexion means international action aiming at 
securing the observance of the obligations of the Bill of Rights. 
Such action includes, in the first instance, investigation of com¬ 
plaints, whether brought by States or individuals, of violations of 
the Bill of Rights. It must comprise, secondly, general super¬ 
vision—independent of petitions and under the responsibility of 
the international agency concerned acting on its own information 
-of the observance of the clauses of the Bill. Thirdly, it must 
include efforts at remedying by conciliation and persuasion such 
violations of the Bill of Rights as investigation may reveal to 
have taken place. It comprises, fourthly, either the judgment 
of a court or the finding and recommendation of a non-judicial 
body which is legally binding upon the signatories of the Bill 
of Rights. A finding which, if amounting to an ascertainment 
of a breach of the Bill of Rights, is not accompanied by a legally 
binding recommendation of appropriate action on the part of 
the State concerned, is a deficient method of enforcing the Bill 
of Rights. It leaves open to the State in question the plausible 

•’'Sec below, pp. 453-456. And see pp. 381-387. 
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faculty of putting its own interpretation on the results of the 
investigation or adducing its own excuses for avoiding requisite 
action. A State which flouts public opinion by action found 
contrary to the Bill of Rights will have no hesitation in persevering 
in its attitude by dint of specious and righteous appeals to a 
variety of arguments. There is for that reason a decisive disad¬ 
vantage in any proposals - such as tho.se put forward in 194 ^ by 
the United States and Great Britain as well as by other States 
which limit the part of the international organs concerned to a 
mere ascertainment of facts or which fail to provide for the 
binding character of recommendations made by them. It 
is illogical—as it is inconsistent with the authority of the Will 
of Rights—to adopt the Bill as a legal obligation and to decline, 
at the same lime, to accept the legal duly to act upon the finding 
of the bodies whose function is to assist in giving effect to them. 
Admittedly, it is arguable that even with regard to findings and 
recommendations which are legally binding the main sanction 
continues to lie with public opinion, but there is an essential 
difference in the effectiveness, even in relation to public opinion, 
of a pronouncement which is legally binding and one which is 
not—^just as there is a difference in the refusal to abide by a 
judgment of the International Court of Justice and the failure to 
act upon an Advisory Opinion given by it. Moreover, a legally 
binding pronouncement can, when disregarded, be made the 
starting point for more compelling measures of coercion. 

In this connexion reference must be made to the sanction of 
expulsion from the United Nations such as has been occasionally 
propo.sed in connexion with the Bill of Rights. The narrow limits 
of the effectiveness of that sanction are determined by the fact that 
a State which has violated the obligations of the Bill on a scale so 
vast as to bring upon itself the penalty of expulsion will pay little 
attention to public disapproval and condemnation implied in 
that sanction. It does not offer a remedy for particular violations, 
however serious and repulsive, of human rights. The penalty 

‘“According to the British-Amcrican proposal the Committee shall within si.'i 
months of its first meeting report ‘ its findings of fact ’ to the States concerned 
and to the Sccretary-Gencrul for publication. Apparently, unlike in the 
French proposal, the Committee was to have no power of recommendation. 

It was confined to ‘ fact finding *—a limitation which it is not easy to under¬ 
stand seeing that the facts relating to alleged breaches of the Bill will not 
as a rule be in dispute. The question will be whether the action of the State 
h in accordance with the Bill of Rights. 
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of expulsion wiJJ apply, as a rule, to cumulative violations of 
human rights on a large scale.” But no true progress is likely 
in the effective protection of human rights until it becomes 
axiomatic that there niu.st be a remedy for grave violations of 
the rights and the dignity of man, of the individual man—and 
not only for outrages cn masse. Moreover, expulsion is not a 
remedy for a wrong; it is a sanction, of dubious effectiveness, 
which may perpetuate the wrong. Upon analysis, expulsion 
from the United Nations as a penalty for the violation of obliga¬ 
tions in the matter of human rights means release from these 
obligations. Assuming that the Bill of Rights is permitted to 
operate within the United Nations, the more effective remedy 
would be to expel the offending Stale from membership of the 
specialised agencies, such as the International Postal Union, and 
other organisations operating under the aegis of the United 
Nations. Formal penalties arc out of place in relation to persistent 
and grave breaches of the obligations bearing upon one of the 
fundamental objects of the United Nations.” 

The latter consideration brings clearly to mind the fact that 
whatever may be the ordinary machinery for giving effect to 
the international guarantees of the Bill of Rights, that guarantee 
must, in the last resort, be of a political and coercive nature. 
There is no necessity to specify its details in the Bill—so long 
as the effect of its provisions is to make it clear, in a general way, 
that public opinion, however potent its influence and disapproval 
may be, is not the only and final guarantee of the observance of 
its obligations. The essence of an International Bill of Rights 

•'■‘’Article 7 of the Draft of the Bill of Rights submitted in 1947 bv the United 
Kingdom provided as follows: ’The parties hereto agree that’ any one of 
them which is found by a Resolution of the General Assembly adopted by a 
two-thirds majority persistently to have violated the provisions of this Bill of 
Rights should be deemed to have violated the principles of the Charter of 
the United Nations and therefore be liable to expulsion frt)nt the Orgimisation 
under Article 6 of the Charter'. It will be noted that the provision, in 
itself, could have had little efifect. The parties to the Bill could not, in this 
matter, bind either the General Assembly or the Security (Council, which 
alone have jurisdiction in the matter of expulsion. 

"■•In this respect a Bill of Rights operating within the United Nations would 
enjoy a distinct advantage over one functioning within a regional or ad hoc 
organisation. But even with regard to these, in so far as its members are 
also members of the United Nations, such breaches of the Bill of Rights as 
would constitute serious violations of the provisions of the Charter in the 
matter of human rights and fundamental freedoms in a manner affecting inter¬ 
national peace and security might come within the orbit of the drastic powers 
of the Swurity Council. Sec above, pp. 18.^-188. 
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is neither the recognition nor the definition of human rights, but 
their effective protection by international law. Their definition, 
within reasonable limits,''' is useful and desirable. It is not 
essential. A general formulation of human rights and funda¬ 
mental freedoms might be a workable basis for their international 
protection. Their detailed and minute definition—assuming that 
it is possible and desirable—would, if unaccompanied by the 
effective guarantee of the international community, constitute a 
nominal and deceptive solution of the problem. 


’See below, pp. 327-333. 
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THE BILL OF RIGHTS WITHIN ANO 
^ LlsmB THE L.NITFI) NATIONS 


I. Tufc O/j-siACi-ts TO A Bill ov Rights Within tut 
Unitiid Nations 

Thk general considerations of the preceding Chapter and the 
experience of the hist phase of the drafting of the Bill of Rights 
make it possible to assess the place, within the United Nations, of 
a universal Bill of Human Rights and the alternatives thereto. 
In the initial stages of the existence of the United Nations no 
substantial progress was achieved in the direction of a Bill of 
Rights constituting an enforceable part of the law of nations. The 
difTiculties surrounding the consummation of that object were met 
by provisional and largely nominal solutions such as the adoption 
of the Universal Declaration of Human Rights which was not 
intended to be legally binding. In the proposals, which have 
achieved a certain degree of crystalli-sation, for a Bill of Rights 
intended as a binding legal obligation, some of the essential aspects 
of a Bill of Rights, such as political rights of freedom and social and 
economic rights, were disregarded; the right of the individual, the 
sole beneficiary of the Bill, to seek redress in his own name was 
refu-sed recognition; the notion of an international judicial organ 
as one of the means for the redress of grievances found little 
response; and the question of the eventual enforcement of the 
Bill through collective coercive action was avoided. The causes 
which led, in the initial stage of the existence of the United 
Nations, to the emasculation of the idea of a true Bill of Rights 
among Members of the United Nations are not necessarily per¬ 
manent. The ideological and political cleavage between the 
leading Members of the United Nations supplies a partial 
explanation of that result. The achievement of a binding Inter¬ 
national Bill of Human Rights of a universal character is depen¬ 
dent upon a community of outlook and of basic political ideas 
in the matter of the relation between man and State which was at 
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that time absent within the United Nations. The absence of these 
factors is not necessarily incompatible with the normal function¬ 
ing of the United Nations in other respects and with the peaceful 
development of international relations. But their absence must 
influence powerfully the attitude of States to the crucial clauses 
of the Bill of Rights. Neither can it be altogether without effect 
upon those aspects of the Bill which, although essentially non- 
con troversial, become the subject of controversy on account of the 
atmosphere of political cleavage and tension between the leading 
Members of the United Nations. 

However, to reduce the reasons of the slow progress- -amount¬ 
ing in many respects to recession—of the cause of the Bill of 
Rights within the United Nations to the general factor of 
ideological and political differences among its members is to 
simplify a complex issue. These causes and the conditions of 
future progress can only be understood by examining the attitude 
of the leading—and other—Members of the United Nations, 
especially those rcprc.sentcd in the Commission on Human Rights. 
This applies particularly to the position of Soviet Russia and 
the United States. 

The answer to the question as to whether the basic economic 
and political system of Soviet Russia is such as to permit her at 
any future date to participate in an enforceable Bill of Rights 
must remain a matter of speculation and controversy. For this 
reason no attempt will be made here to answer the question 
whether a communist and corporative system is intrinsically 
compatible with the principles of democracy, as generally con¬ 
ceived. and the recognition of personal rights of freedom as 
generally interpreted. But a study of the history of the first period 
of the efforts to achieve a Bill of Rights shows that Soviet Russia 
was unwilling to become a party to an enforceable Bill of Rights. 
That fact was only partly obscured by the circumstance that that 
State—and those associated with it—used language implying the 
absence of fundamental disagreement on principle. There was 
no opposition on the part of Soviet Russia to the unqualified 
recognition of personal rights of freedom or even of the political 
right to government by consent.' On the contrary, she advanced 
proposals in this respect going beyond those put forward by other 


’ Sec above, p. 283. 
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States. But it wa.s clear that her representatives used langu;n:c 
which! in that sphere of human rights, had a distinctly sjxxijic 

The same applied, even more coiKpicnously, lo ,he qncs,,,.,, 

of anforcement-^)!' implementalion •. .Soviet Ru»,a repea,ally 

SrrZ— -UonorHan,,,^^ 

Z Zr a,,„ame.l no prov,.«n for implementohon. 

However, in using that term the repre.sentat;Vc.9 of Soviet Russia 
were referring to implementation by the State. They insisted that 
the international instruments in question should contain not only 
a mandatory duty, binding upon States, to enforce them but also 
detailed indications, in particular in the sphere of economic and 
social rights, of the manner in which these obligations shall be 
given effect. At the same time, the representatives of Russia— 
and those as.sociated with her—rejected, without qualification, 
what in this connexion is generally regarded as implementation, 
namely, supervision, investigation and enforcement by inter¬ 
national agencies.’ This they considered as utterly contrary 


“ For illuminating comment on this aspect of the question see Holcombe, 
Human Rights in the Modern World (1948), pp. 76-112. At the first meeting 
of the Drafting Committee in 1947 the Russian representative used pic¬ 
turesque language in relation to the proposed Declaration. It was, he said, 
to sound a bugle call to mankind; it should state principles for which men 
would he ready to stake their lives and which should recall the fighting 
spirit of the two historic pronouncements of freedom, the American Declara¬ 
tion of Independence and the French Declaration of the Rights of Man: 
Minutes, Sixth Meeting, p. 4. For a different Russian view of the value of 
the Declaration of 1789 see the first Communist Manifesto of 1917 drafted 
by Sverdlov and proclaiming the necessity of a Soviet Declaration of Rights 
as distinguished from that of 1789 which was 'a declaration of the rights 
of the bourgeoisie, the right freely to exploit the people’. It is of interest 
in this connexion to note the critical view of Magna Carta expressed by the 
English revolutionary leaders during the Civil War. See above, p. 131, n. 10. 

^ In connexion with the drafting of the ‘Covenant’ in 1949 the Russian 
representative insisted repeatedly on ‘provisions for implementation’. Me 
considered as a fundamental defect in the draft the fact of the ‘absence of 
any provision obliging States to take effective steps and lo create the necessary 
conditions in order to ensure the enjoyment of all the freedoms affirmed 
Thus, he pointed out, it was useless to affirm the right of the freedom of 
the Press unless ‘ the people’s representative organisations were given the 
means of enjoying that freedom, i.e., access to the printing presses and the 
necessary materials’ (E/CN.4/S.R.89, p. 14). At the same lime he emphati¬ 
cally and repeatedly gave expression lo the view of Soviet Russia that it 
was for the Ciovernments to take the necessary measures of implementation. 
He ‘ could not support the position of some delegations that measures of 
implementation might imply the use of international organs such as the 
International Court of Justice or international commissions in order to 
coerce Governments, as that would mean interference in matters within the 
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to national sovereignty, as a veiled attempt at domination by other 
States, and as inconsistent with the provisions of Article 2, para¬ 
graph 7, of the Charter. That attitude found repeated expression 
in formal and emphatic declarations." Notwithstanding occa- 

domestic jurisdiclion of States and would therefore be contrary to the 
Charter’ (h/CN.4/SR.90. p. 6). He used identical language in opposing 
emphatically the right of petition to international organs (E/CN.4,SR.105, 
p. 10; E/C-N.4/SR.111, p. 10). In summing up the results of the efforts of the 
Commission to draft the ‘Covenant*, the Russian representative said in r)49: 

* Thc innumerable suggestions for implementation discussed in the Commis¬ 
sion showed that the primary aim of some members and their Governments 
was not to draft a satisfactory Covenant and effectively to guarantee human 
rights and freedoms, but to provide grounds and excuses which would enable 
them to interfere in the domestic affairs of other States and to spread inter¬ 
national friction and conflict*: E/CN.4/SR.135, p. 21. Previously he submitted 
that ‘it would be physically impossible for the United Nations to make the neces¬ 
sary administrative arrangements to ensure the consideration of individual 
petitions which the two and a half thousand million inhabitants of the globe 
might put forward ’ (ihid., SR.133, p. 4). In the course of the discussion belore 
the Commission in 1949 the Ukrainian representative suggested that the 
Covenant should not use the term ‘arbitrary*. He said: ‘ Democratic States 
could not pass arbitrary laws; if they did so they would become undemo¬ 
cratic. Who was going to pass judgment on whether a law was arbitrary 
or unreasonable? Such an attitude reflected a constant tendency to intervene 
in the sovereign rights of certain States’; E/CN.4/wSR.119, p. 17. 

* In view of the confusion caused by that ambivalent use of the term * imple¬ 
mentation* it is convenient to quote in full the statement made in 1948 
on this subject by the Russian representative before the Commission on 
Human Rights: 

‘ The Soviet delegation has studied the drafts and implementation pro¬ 
posals presented to the Commission on Human Rights, in particular, those 
submitted by the United States, China, France, Australia and the Working 
Committee set up by the Commission at its second session. It notes that 
all these drafts and proposals interpret implementation to mean not a system 
of measures for ensuring that human rights arc implemented and guaranteed 
in every country by the State and society, but, rather, a system of interna¬ 
tional methods of pressure to be exercised through special organs established 
for this purpose ie.g,, an international court, international committee or a 
United Nations public prosecutor, etc.), and intended to force individual 
States to take particular steps connected with the execution of the Convention 
on Human Rights. It is clear, therefore, that such “ implementation *' may 
become a means of interfering in the internal affairs of a State party to the 
Convention, and of undermining the sovereignty and independence of par¬ 
ticular States. 

‘The implementation plan entails the establishment of various inter¬ 
national instances in which communications and complaints with regard to 
the violation of human rights, from both States and Governments and 
private individuals or associations of such individuals, would be considered. 
This conflicts with the whole system of international public law regulating 
the relations between States. In addition, the plan, if it is adopted, wiM 
have the effect of transforming a dispute between a private individual or 
group of individuals and their State or Government into an international 
dispute, thereby substantially enlarging the area of international differences, 
frictions and incidents, unnecessarily burdening and aggravating inter¬ 
national relations and undermining the foundations of peace. 

‘ Furthermore, the transference to a special committee, special inter¬ 
national court or even, as contemplated in some implemciiialion plans, to 
the Commission on Human Rights of the prerogative conferred upon the 
General Assembly and the Economic and Social Council of making recom¬ 
mendations to States on questions of human rights would upset the powers 
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sional departures-in relation to domestic alTairs ot other States 

-^romtheprincipledejing^r^h.^^^^^^^ 

^JetTfar and well defined as to jnstirv the view that in 

D„cei.in nartic nation in an enforceable 
the foreseeable future no Russian paiui-itiai 

internet ionul bill of rights could be exptctcc • 


This was so ulihough the opposition of that country to an 
effective Bill of Rights represented only one aspect of a iiiorc 
complex picture, and although it gave no conclusive answer to 
the potentialities of the Russian contribution to the Bill of Rights 
in the future. These potentialities cannot be lightly dismissed. 
While some States have stressed the libertarian aspect of the Bill 
of Rights, Soviet Russia has insisted on its purpo.ses in relation 


as established by the Charter and the distribution of those powers as 
between the main and au.xiliary organs of the United Nations, and would 
further cncouiage interference in the internal affairs of Members of the 
United Nations which is contrary to the Charter. Since what is required 
is an international document calculated to serve the purpose of maintaining 
and strengthening international peace and developing good neighbourly 
relations between nations, the Soviet delegation disapproves of all the drafts 
and proposals on implementation presented to the Commission and considers 
them unsatisfactory." (Doc. E/CN.4/350, pp. 78, 79.) In a reply, sent in 
December 1949, to the questionnaire prepared by the Secretary-General in 
connexion with proposals for implementing the provisions of the ‘Covenant*, 
the Government of Soviet Russia slated as follows: ‘Regarding the pro¬ 
posals on measures for implementing the Declaration of Human Rights and 
the covenant, the Government of the Union of .Soviet Socialist Republics 
considers that the implementation of the Declaration of Human Rights and 
the covenant is a matter which solely concerns the domestic jurisdiction of 
the Slate, and accordingly sees no need for any international agreements 
on the subject" (E/CN.4/353). And see above, p. 213. 

'•See above, pp. 190, 195, 204, 216, 267. 

®The Russian attitude was already clearly revealed at the meeting of the 
Drafting Committee in 1947, when the Ru.ssian representative deprecated 
the inclusion in the Bill of too detailed provisions on the ground that they 
would interfere with the jurisdiction of national governments and would 
show a lack of confidence in the legislatures of other countries {Minutes of 
the 3rd Meeting of the Drafting Committee, p. 2). On a subsequent occa¬ 
sion he urged, perhaps somewhat inconsistently, that while the Bill of Rights 
must ‘ prevent the rebirth of fascist systems and fascist ideology", it ‘ must 
not be of such a nature as to interfere in the internal system of various 
governments’ {ibid., 5th Meeting, p. 5). He objected to the proposal to 
set up an International Court of Human Rights on the ground that the 
creation of an outside organism which would take upon itself the function 
of regulating the relations between the governments and their citizens would 
‘inevitably lead to the destruction of governments’ and ‘would violate 
the provisions of international law’ {ibid., p. 9). On the other hand, he 
apparently set no limits to the enforcement of the prohibition of discrimina¬ 
tion which, he .said, must be regarded as ‘ an international political fact ’ 
and ‘must be destroyed wherever it still exists’ {ibid., p. 1). At a later 
stage he stated expressly: * It is not sufficient simply to proclaim the principle 
of equality or of non-discrimination; that idea must be implemented . . . 
an acceptable and effective means of implementation would have to be 
devised (ibid.. 6th Meeting, p. 13). And see above, n. 5. 



Bill of Rights and the United Nations 301 

to the principles of equality and social welfare. Russian legisla¬ 
tion has been prominent not only in the abolition of discrimination 
on racial, religious, and national grounds, but also in the 
prohibition of such discrimination and of incitement to it by 
quarters other than the State itself. So pronounced is the altitude 
of Soviet Russia with regard to this aspect of human rights that 
in the statements of her representatives on the Commission on 
Human Rights there is to be found an occasional advocacy of the 
international implementation of the principle of non-discrimina¬ 
tion.’ In the field of the full and unqualified provision of equality 
of cultural opportunity for the national and ethnic minorities 
Soviet Russian practice has opened a new and significant chapter. 
The contribution of the Russian Con.stitution of 1936 and of 
Russian practice generally to the recognition of the right of the 
individual to work, to social security, to medical care, to 
adequate leisure, and to education constitutes a la.sting and 
beneficent influence. This vindication of the dignity of man 
through the full acknowledgment of his rights in those spheres has 
not been accompanied by a parallel recognition of his personal 
and political freedoms. But there is probably no compelling 
necessity for assuming any absolute permanency of tliis feature 
of the Soviet Rassian State. It is possible that the fundamental 
ideas of a comprehensive Bill of Rights—to which Russian 
doctrine and practice have made a contribution—may yet prove 
a bridge to wider international co-operation. In the meantime, 
although the refusal of Soviet Russia to consent to the principle 
of international enforcement of a Bill of Rights may for the time 
being render impossible her participation in it, such abstention 
need not be considered as synonymous with a permanently 
negative attitude to the adoption, under the icgis of the United 
Nations, of international machinery for the implementation of 
an International Bill of Rights. 

The second factor of importance which determined the fate of 
the Bill of Rights within the United Nations during the period 
under review was the attitude of the United States. Although 
combined with full and active co-operation at the various stages 
of the elaboration of the Bill, the attitude of the United States — 
a distinguished representative of which wa.s Chairman of the 


Sec nhovc. n. 5. 
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Cootntission on Human Rifhts--approacM. in 
nspoch,. thn, assumed by Soyiet Russia. The Vm^ 

to a large extent responsible both for the ddoptio S-.thZ 

realisation of the idea of a Declaration which was to be neither 
binding nor enforceable and which was to be followed by a 
binding Covenant of limited compass. The United States was 
opposed to what must be regarded as an indispensable condition 
of etfective protection of human rights, namely, the recognition 
of the effective right of petition by private individuals and groups. 
Moreover, in its proposals for a ‘ Covenant ’ of Human Rights the 
United States insisted on in.serting a qualifying provision to the 
effect that those parties to the Covenant who arc Federal States 
shall assume binding obligations with regard to such matters only 
as the Federal (jovernment regards as appropriate under its 
constitutional system for federal action, and that with regard to 
other articles the obligations of the party to the Covenant shall be 
limited to bringing its provisions, with a favourable recommenda¬ 
tion, to the notice of the States or provinces. As in the United 
States the bulk of the provisions of an International Bill of Rights 
fall, according to the Constitution, within the province of the 
States, the effect of that clause would be to render the obligations 
of the United States largely nominal. It is significant that, when 
the International Law Commission accepted in 1949 the draft of 
a Declaration of the Rights and Duties of States, the only two 
dissenting votes were those cast by nationals of the United States 
and Russia—the former voting against the draft on the ground of 
his opposition to the article which provided that ‘ every State has 
the duty to treat all persons under its jurisdiction with respect 
for human rights and fundamental freedoms, without distinction 
as to race. sex. language or religion 

It is beyond the scope of this book to enquire in detail into the 
reasons for that attitude of the United States—a State which has 
been the cradle of modern bills of rights and which has an 
incomparable tradition of idealism and individualism. These 


• |t is probably true to say that, for the reasons set out in the text, opinion 
in the Uiiited States generally was not at that time favourable to an enective 
Bill of Rights binding upon the United States. See, for instance, Holcombe, 
Human Rifthrs in the Modern World (1948), in which the author considers 
even a non-binding Declaration covering the personal rights of freedom to 
be too ambitious. He proposes instead a Bill of Rights limited to the some¬ 
what obscure suggestions of Immanuel Kant put forward in his Hier'i it ' ace 
and restricted to the rights of man as citizen of the world as expressed in 
‘conditions of universal hospitality’ (pp. 134-140). And see below, pp.359-364. 
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reasons can be indicated in general outline. The first is the 
traditional reluctance of the United States to submit to obligations 
involving the possibility of international interference in the sphere 
of its domestic jurisdiction and a consequent impairment of the 
sovereignty of one or both branches of its supreme legislative 
organ. It is sufficient to mention the part played by the United 
States in the inclusion of the clause of domestic jurisdiction in 
Article 15 (8) of the Covenant of the League of Nations and in 
Article 2 (7) of the Charier of the United Nations, as well as the 

form of the acceptance.which is, as the result, largely nominal— 

by the United States of the obligations of the Optional Clause of 
Article 36 of the Statute of the International Court of Justice." 
With regard to the latter the action of the United Stales was in 
keeping both with past reluctance to assume binding obligations in 
the field of compulsory judicial settlement and with its traditional 
attachment to the cause of judicial settlement of international 
dispute.s—a duality of purpose which was repeated, in a different 
manner, in relation to the international protection of human 
rights. The second explanation of the attitude of the United 
States lies in the difficulty arising out of the con.stitutional division 
of powers between the Union and the component States—a matter 
discussed in detail elsewhere in this book.”* There is, thirdly, the 
intricate problem created by the condition and the treatment of 
the Negro population in some of the States of the United States. 
In the period under review the dominant tendency was to adjust 
the level of the International Bill of Human Rights—a basic 
international instrument—to the urgent domestie requirements 
of the United States. There was as yet no attempt to rely on the 
alternative method of invoking the vital needs of the international 
community, identified in this case with the cause of a 
Bill of Rights, as a reason and the method of international 
treaties as an instrument for overcoming an internal problem of 
bafiling complexity and ethical urgency. Detailed suggestions to 
that effect were made in the momentous and statesmanlike 
report of the Committee on Civil Liberties appointed by the 
President of the United States in 1946." 

It would be improper to offer outside advice on what is a 

•See below, p. 362, n. 17. 

•*Sce below, pp. 359-364. 

See above, p. 157. 
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problem of extreme domestic complexity. The factors recounted 

above have been merely noticed as an explanation of the 
attitude taken by the United Stales and as a basis for the 
assessment of the future prospects of an enforceable Bill of Rights. 
Moreover, there are powerful forces at work in the United States 
which may set a limit, by means other than constitutional amend¬ 
ment, to the exclusive jurisdiction of member States in matters 
affecting the fundamental rights of man. This is yet another 
reason why it is permissible to cherish the hope that various 
factors bound up with the tradition of that country as well as 
the potent, even if inarticulate, impaet of the existing obligations 
of the Charter may assert themselves to a greater degree than has 
been the case in the past. The historic part which the United 
States, since the Declaration of Independence and its own Bill of 
Rights, has played in promoting human freedoms, as well as its 
rapidly increasing part in international co-operation and in 
ensuring international peace—of which latter task the securing of 
the rights of man is an integral part—permit the expectation that 
that country may yet make a decisive contribution to the inter¬ 
national protection of human rights. In the meantime it may be 
preferable to leave to the forces of democracy in the United States 
the opportunity to vindicate fully through the slower processes of 
education and persuasion the idealistic and libertarian tradition of 
its people in relation to human rights." 

2. Till- Bill of Rights and Surrendhr of Sovi;rlignty 

While in the case of Soviet Russia and the United States 
the reasons for the opposition to an effective Bill of Rights 
could be explained in terms of problems peculiar to these 
States, the negative attitude of some other countries was 
due largely to doubts as to the practicability of a Bill of that 

"The advance in the alti'ude of the United States in the direction of 
recognition of the principle of international supervision of the observance of 
the Bill of Rights may be seen from a comparison of the proposals put forward 
by the United Stales jointly with China in 1948 and those formulated in 1949 
jointly with Great Britain. In the former the propoied romniiltee was to be a 
'Committee of the Covenanting States’ which was to "consider a complaint 
referred to it and, in view of all the circumstances, make a recomm-n l i ion 
addressed to the State or States concerned, looking to an amicable solution’ 
(!.>oc. n/t N.4/145). The cause of the protection of human rights, solemnly 
i^knowledged in a binding legal instrument, was committed to a diplomatic 
C ommittee empowered to make recommendations ' looking to an amicable 
solution . I he pionosals made in 1949 were more in keeping wi'h the 
professed purposes of the Covenant. 
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character and partly to a reluctance to acquiesce in the limitations 
of sovereignty implicit in it. Thus, for instance, the attitude of 
Great Britain~who associated herself with the United States in 
the proposals pul forward in 1949 ’’—^was mainly based on the 
view that international organs would not be in the position to 
cope with what might prove an unwieldy mass of private 
petitions. That view is probably untenable.” but it must be taken 
into account in assessing the difficulties of a Bill of Rights. It 
arose to a large extent from the conviction that the functioning 
of schemes of implementation based on private petitions depends 
on the availability of an international staff of the highest quality 
and from doubts as to the prospects of a satisfactory solution of 
that aspect of the problem. There was as yet no appreciation of 
the fact that that difficulty cannot properly be solved by rejecting 
an indispensable condition of the effective protection of human 
rights.'* 

Neither was it as yet sufficiently realised that if the Bill of 
Rights is not to be a mere gesture, it cannot be brought about with¬ 
out the signatory States sacrificing .some attributes, both substan¬ 
tive and formal, of their sovereignty. A Bill of Rights worthy of 
the name is not a consummation which can be achieved without 
some States giving up practices and constitutional principles in a 
way necessary to ensure an irreducible minimum standard of 
respect for fundamental human rights and of the requisite inter¬ 
national guarantees. In current terminology, that consummation 
cannot be accomplished without .some sacrifices of sovereignty not 
only in respect of the substance of the Bill but also of its enforce¬ 
ment. The essence of a Bill of the Rights of Man is that it implies 
a limitation upon the existing and the future powers of the State. 
There is no country so advanced or entitled to such absolute 

'“See above, pp. 289, 290. 

‘ * See above, p 290. 

"See above, p. 291. Jn its comments submitted in 1948 on the question of 
the right of petition in connexion with the proposed Covenant the Govern¬ 
ment of the United Kingdom drew attention to the dangers of an uncon¬ 
ditional right of petition to the United Nation.s. It was" pointed out that 
such petitions might become the means of transmitting ‘the most secret 
information contrary to national security * enticement to commit 
offences', and matters which arc ‘libellous or otherwise transcen ling 
the limits laid down in the Covenant on the freedom of expression ’ (Doc. 
E/CN.4/82/Add. 9, p. 7). It is submitted that these dangers are probably 
exaggerated. To the extent to which Ihey are real they can be met, without 
undue difficulty and without receiving any publicity, by the machinery 
.suggested below (see p. 375). 
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conviction of the excellence of its law and its institutions as not to 
ha able to make a contribution to the common st«k of a B,ll of 
Rights by consenting to some change in its legal and const.tut.onaI 
system. The attitude of caution in the matter was not limited to 
Great Britain. It was shared. largely on account of the federal 
.slructiire of her constitution, by Canada.'" Some though not all 
—States of Latin America found it diflicult to divorce their 
attitude to the question of the implementation of the Bill of 
Rights from their traditional suspicion of external interference in 
their domestic affairs." 

These obstacles in the way of an international Bill of Rights 
are not necessarily of a permanent character. Thus, for instance. 


See below, p. 362, n. 15. 

See, for instance, the attitude of the representatives of Mexico and Arpentina 
with regard to the right of petition discussed in the Third Committee of the 
General Assembly in 1048 in conne.xion with the Declaration of Human 
Rights. The former objected to the recognition of the right of neM'ion 
to the United Nations. He said: *ln the present stage of the international 
community its inclusion might not yet be opportune, particularly because 
it might appear to set a form of international jurisdiction above the sovereign 
jurisdiction of States. . . . The creation of a supernational body would 
become necessary; but that was contrary to Article 2 of the Charter. The 
whole conception, indeed, was not in accordance with the Charter which 
referred only to the promotion of respect for human rights, but nowhere 
made their protection obligatory. In present circumstances that pro'ec'ion 
could only be a matter of national legislation.* A/C.3/SR.158, p. 9. The 
Argentinian representative used almost identical language: A/C.3/SR.I59, 
p. 3. 

The Draft Declaration of the International Rights and Duties of Man 
adopted in December 1945 by the Inter-American .luridical Co-.runi lee 
lays down that ‘ the provisions of this Declaration shall be a part of the 
law of each individual State, to be respected and enforced by the adminis¬ 
trative and judicial authorities in the same manner as all other law^ o the 
Slate ’ and that ‘ the provisions of the Declaration shall not be abrogated 
or modified except in accordance with the terms of an inler-Amcrica’i a_j;rcc- 
ment or an agreement of the United Nations binding upon the Am..‘rican 
States’ {American Journal of International Law, 40 (1946), Suppl., p. 99). 
In the Report accompanying the Draft Declaration the question of inter¬ 
national enforcement was discussed in substantial detail, and a proposal was 
made for the creation of a Consultative Commission on the Rights of Man 
—a body the function of which would be to serve as a central agency for 
the study of the practical problems involved in the protection of the rights 
of man and the submission of recommendations to the American Govern¬ 
ments as a body (but not to particular Governmen's) through the Economic 
and Social Council. The Report provided expressly that no recommendation 
shall be made in connexion with a specific case to a particular Government 
except with the consent of the Council. It was admitted that the lurilical 
Committee ‘ has not found it desirable to enter into the question of the 
measures to be taken to assure the fulfilment by each State of the obligations 
contained in the Declaration’ {ibid,, p. 113). The Report conceded the 
possibility that systematic and serious violations of human rights, although 
outside the competence of the proposed Commission, might create a situaion 
involving a threat to peace and calling for the adoption of the procedure 
envisaged for such cases among the American nations. As to the Resolution 
on the Inter-American Court to Protect the Rights of Man adopted by the 
Ninth International Conference of American States in 1948, see below, p. 387. 
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there are no compelling reasons for assuming that Great Britain 
will not resume the position of leadership to which she is 
entitled by virtue of her historic contribution to the ideas anti 
the practice of the rights of man.*' Moreover, there is a consider¬ 
able number of States which are prepared to agree to a substantial 
measure of surrender of sovereignty implied in the acceptince of 
international supervision by way of an international court of 
human rights and similar agencies. Thus, among the States 
represented on the Commission on Human Rights, France put 
forward in 1948 a detailed scheme embodying a well-defined 
procedure of non-judicial character. The French representative 
declared that ‘ in questions concerning human rights it is morally 
impossible to declare petitions a priori inadmissible unless they 
are sponsored by a State The authors of the scheme admitted 
that it involved a limitation of sovereignty. They rccalletl 
in this connexion the Preamble to the French Constitution of 
1946 in which that country declared herself ready ‘ on condition 
of reciprocity to accept the limitations of sovereignty necessary to 
the organisation of peace ’—a clear acknowledgment that the 
protection of the inalienable rights of man is of the essence of 
the defence of peace. The propo.sal, which showed a distinct 
continuity with the ideas of the Declaration of 1789, was out¬ 
spoken in matters of substance. Similarly, in the same year the 
representative of India put on record the view that the proposal 
then submitted by the United States and China ‘ leaves aside the 
more momentous question of implementing human rights and 
fundamental freedoms at the instance of aggrieved humanity 
She urged that the right of petition should not be denied to 
individuals and that although some petitions may prove frivolous 
or malicious means must and can be found for dealing with any 
such abuse of the right of petition.'" 

*^See above, pp. 127-141. It was Great Britain which was the first country to 
submit to the Commission on Human Rights a full and reasoned draft of 
a Bill of Rights. That draft contemplated some measures of implementation. 
It was not cast in the frame of a semi-diplomatic procedure by a Committee 
of Governments. The draft envisaged some action by the Cieneral Assembly, 
including the expulsion of a State violating the provisions of the Bill. 

**Doc. E/CN.4/147, p. 5, and E/CN.4/82/Add. 10. See also the Report 
of the Commission on Human Rights of 1949, E/CN.4/350, pp. 70-74. 

'•E/CN.4/153. 

In 1949 India proposed, as the principal organ of implementation, a Standing 
Committee of not less than five independent persons set up by the Economic 
and Social Council from lists submitted by States parties to the Covenant. 
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Australia has identified herself, more emphatically than any 
other Stale, with the proposal for an International Court of 
Human Rights open alike to Stales and individuals and private 
organisations."' According to that proposal the Statute of the 
Court is to form an integral part of the Covenant the signatories 
to which undertake to comply with the decision of the Court 
Provision is made, in case of non-compliance, for a recommenda¬ 
tion of the General Assembly with the view to giving effect to the 
judgment of the Court. These proposals of Australia are 
significant, coming as they do from a country which had a major 
share of responsibility for the insertion of the clause of domestic 
jurisdiction in Article 2(7) of the Charter. Of the other countries 
represented on the Commission of Human Rights Lebanon and 
Belgium have been foremost in the advocacy of an effective Bill 
of Rights."' 


3. The Alternatives to a Bill of Rights Within 
THE United Nations 

While, as has been shown, the obstacles in the way of an effective 
universal Bill of Human Rights within the United Nations need 
not necessarily be of a permanent nature, it is desirable to 
cxinsidcr the alternatives to a universal Bill from the point of 
view of its operation within the orbit of the United Nations. A 
Bill of Rights could become part of the law of the United Nations 
to the extent of making the machinery and the agencies of the 
United Nations available for its operation only if it could secure 
the support of at least two-thirds of the Members of the United 

The function of the Committee, which was to act either on its own informa¬ 
tion or on receipt of petitions from individuals, groups, associations or 
States, was to ‘remedy through nego'iations any violations of the Conven'ion 
or C onventions on Human Rights and to report to the Commission on Human 
Rights those cases of violation which it is unable to remove by its own exer¬ 
tions E/C'N.4/35(), p. 77. The un.satisfactory feature of the proposal was that 
the report of the C\nnmittee, which was to sit in private session, was to be 
made public only if the (\^mmi.ssion deemed it desirable. 

Sec E/CN.4/AC.l/27 and E/CN.4/350. The apparent inconsistency between 
Articles 17 and 19 of the Draft Statute of the proposed Court was probably 
due to an oversight in drafting. While according to the former the paries 
in cases before the Court .shall be Statc.s, individuals, groups of individuals 
and national and international associations, the latter laid down that the 
jurisdiction of the Court shall comprise cases submitted to it by parties to 
the Covenant or the Commission on Human Rights. 

” In 1949 Denmark, Guatemala and Uruguay, as members of the Commis¬ 
sion on Human Ri«:hts, voted in favour of the recognition of the right of 
petition by individuals. 
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Nations in a way making possible a recommendation of the 
General Assembly instituting special organs for that purpose or 
making available the existing organs. In so far as the continued 
operation of these organs in that sphere would rct\uire periodic 
recommendations of the General Assembly, for instance, in tbc 
field of the budget of the Gnited Nations, the number of States 
supporting the Bill would have to be considerably larger so as to 
ensure its unimpeded operation from year to year. Support by 
a two-thirds majority of the Members of the United Nations would 
be required whether the Bill is framed in accordance with the 
principles outlined in the present book or whether it is a Bill on 
the lines of the propo.sals for the ‘ Covenant ’ advanced by the 
Commission on Human Rights. Whatever may be the character 
of the Bill thus adopted it will not automatically affect the obliga¬ 
tions which rest upon its signatories by virtue of the Charter or 
the competence of the existing agencies of the United Nations in 
the matter of human rights, such as the General Assembly, the 
Economic and Social Council, or the Commission on Human 
Rights. However, as the General As.sembly is competent to create 
new organs of the United Nations and to prescribe the activities of 
the existing organs, it would be possible, by a Resolution of the 
General Assembly, to make provision for avoiding a multiplicity 
of organs or functions in relation to States Members of the United 
Nations bound by the more stringent obligations of a Bill of 
Rights to which they have subscribed. 

At the .same time, there mu.st be envisaged the position with 
regard to an International Bill of Rights in ease it should prove 
impossible to .secure for its support a two-thirds majority of the 
Members of the United Nations. Probably, it would have been 
improper for the Commission on Human Rights—an organ of the 
United Nations—to consider that contingency. However, unless 
the view is to prevail that a Bill of Rights within the United 
Nations must be achieved at all costs—even at the cost of reducing 
its contents and instruments of enforcement to the lowe.st common 
denominator—that contingency must be contemplated and 
alternative solutions sought and examined. There is nothing to 
prevent Members of the United Nations, however limited in 
number, from concluding inter se agreements for the achievement 
of ends to which they attach importance. This, for instance, 
might be the case in relation to a regional organisation of States. 
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such as those sroiiped in the Council of Europe--a matter which 
is discussed in another Chapter of this book in connexion with 
the proposed European Court of Human Rights."’ It might be 
possible for other States to adhere to the regional assoctatton. 
But there is no reason why an international organisation an 
interualionaJ Union—crcaied specially for that piirpo.se should 
not be set up on another than a purely regional basis. Thus an 
International Bill of Rights may come into being, in the first 
instance, outside the orbit of the United Nations by way of a 
decision of a limited number of States willing, by their example, 
to provide the nucleus of attraction for the future expansion of 
the Bill. There is danger in the attempt to adopt, in a deceptive 
pursuit of immediate universality, a Bill of Rights which is 
defective in its essential aspects. If. in determined disregard of 
the temptations of rapid success, that peril is successfully 
overcome, a Bill of Rights may evolve which will be both an 
achievement and a promise of a further transformation of the law 
of nations from a law of States to a law of international society 
with the individual human being at the very centre of its constitu¬ 
tional structure. Thus conceived the Bill of Rights might 
become the turning-point in the history of the United Nations and 
of the world. It might not only provide a direct contribution to 
international peace which history has shown to be connected in 
intimate ways with the rights of man. It might also, by making 
the individual a subject of the international commonwealth, 
prove to be the first decisive step in the constitution of the 
Federation of the World which must, till accomplished, be 
regarded as the primary political goal of humanity. 

As has been shown, that object cannot be attained without a 
determined resolve on the part of Governments - and peoples—to 
acquiesce in a substantial limitation of their national sovereignty. 
In one .sense that surrender of sovereignty is more theoretical than 
real. This applies in particular to the contents of the Bill of 
Rights. Its provisions, as slated in the proposed Covenant or 
in the draft outlined in this book, arc largely declaratory of the 
human rights and fundamental freedoms founded on the general 
principles of law recognised by civilised States. Very little of the 
substantive law of England would require to be changed as the 


See below, pp. 435-456. 
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result of the adoption of the Bill. The same applies to most— 
though not all—other countries. In the field of enforcement the 
competence of international organs to scrutinise and, if need be, 
to pass judgment upon the conformity of the conduct of the 
organs of the State with its international obligations in the 
matter would constitute a serious encroachment upon the 
freedom of the State only on the assumption that its conduct 
will be contrary to its international obligations or that the inter¬ 
national authorities will fail in the proper exercise of the powers 
conferred upon them. 

Yet, in another sense, the limitation of sovereignty implied 
in a Bill of Rights is far from being nominal. For in an effective 
Bill of Rights the State would surrender its freedom of action and 
its legislative supremacy w'ith regard to matters relating to the 
most essential aspect of its law and constitution. The sovereignty 
of its legislature and the finality of the judgments of its highest 
courts would become subject to the limitations of the treaty and 
to discu.s.sion and review on the part of international organs.” 
The reality of that impairment of sovereignty cannot be concealed 
by dint of verbal devices. A ‘ Covenant ’ which, while purporting 
to constitute a legally binding obligation, fails to provide effective 
means of international guarantee and supervision docs not differ 
substantially from a * Declaration The same must be said of 
a ‘ Covenant ’ which, while purporting to provide for ‘ implemen¬ 
tation ’, in fact fails to endow the organs of the international 
community with authority to examine, at the instance of the true 
beneficiaries of the Covenant, and to pass binding judgment, 
whether by a court or otherwise, upon the conduct of States. 

4. Tnr Om iGA noNS oi- Tiin Ciiartkr as iNorPHNorNT 
oi- THr Bii.i. OF Rights 

What will be the effect upon the protection of human rights 
within the United Nations if no International Bill of Rights 
conceived as an enforceable legal instrument is adopted by a 
sufficiently large number of Members of the United Nations to 
make it part of the law of the United Nations? While any such 
result would disappoint the hopes which many have attached to 
that particular aspect of the progress of human rights, it would 


See below, pp. 357. 453-456. 
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leave intact the legal obligations resting upon Members of thv 
United Nations by virtue of the Charter and the legal powers 
which it confers upon the organs of the United Nations. Un¬ 
doubtedly, the fulfilment of these obligations by the Members oi 
the United Nations and by its organs would be facilitated"' if 
human rights and fundamental freedoms were to be defined bv 
means of a Bill of Rights adopted as a binding legal instrument. 
The cause of humanVights would be advanced if, in a Bill of 
Rights, the powers of discussion and recommendation which the 
United Nations and its organs already jx)ssess with regard tt» 
human rights were enlarged by an independent right of investiga¬ 
tion and enforcement—of ‘ intervention ’—in case of violation of 
the rights and freedoms recognised and safeguarded bj' the 
Charter. A Bill of Rights would put the right of petition on a 
firm and uncontroversial basis and would direct it into the secure 
channels of judicial protection. Without a Bill of Rights— 
properly so-called—these developments will not come to speedy 
fruition. But the obligations of the Charter and the powers and 
duties of the organs of the United Nations will remain. It has 
been shown elsewhere in this lH)ok that they constitute a legal 
reality independent of any Bill of Rights.** 


^That they are, in essence, independent of such recognition is shown above, 
p. 150. 

‘This fact has been obscured by the exclusive preoccupation, on the part 
of the Commission on Human Rights, with the drafting of ^e Bill—in the 
same way as the crucial question of international guarantees has been 
obscured by an exaggerated emphasis on the definition of the rights to be 
protected. See above, p. 261, and below, p. 329. 



SECTION 2 


the principles of an international 

BILL OF THE RIGHTS OF MAN 


CHAPTER 15 

THE OBLIGATIONS OF THE BILL OF RIGHTS 
L Draft of thf International Bill of the Rights of Man* 

PREAMBLE 

Whereas the enthronement of the rights of man was proclaimed to be 
a major purpose of the struggle out of which the United Nations 
was born: 

Whereas the Charter of the United Nations has solemnly 
reeognised the fundamental rights and freedoms of man; 

Whereas the promotion of human rights and fundamental freedoms 
is among the primary purposes of the United Nations; 

Whereas its Members have pledged themselves to joint and collec¬ 
tive action for the fulfilment of these purposes; 

Whereas the denial of human rights and fundamental freedoms is 
and has proved to be a danger to the peace of the world; 

Whereas the right of man to freedom comprises the right of self- 
government through persons chosen by and accountable to him; 

Whereas, for that reason, the observance of the principles of 
democracy must, irrespective of the form of government and of the 
economic system, be placed under the protection and the guarantee of 
international society; 

Whereas the principle of equality of man demands an equal 
opportunity of self-government and cultural development; 

Whereas the dignity of man, the dictates of justice, and the 
principles of social solidarity in modern society require that no person 
shall suffer undeserved want and that the State shall safeguard 

• For the history of this Draft see below, p. 321. 
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dTcctively the ri^ht to work under proper conditions of employmenu 
the right to education, to social security, and to a just share in social 
progress; 

Whereas the sanctity of human personality and its right to develop 
to all attainable perfection and to fulfil, in freedom, its duty to man and 
society require effective provision for its protection through inter¬ 
national enactment, supervision and enforcement; 

The Special General Assembly of the United Nations now approves 
this International Bill of the Rights of Man. 


PA/rr / 

CHAPVER 1 
Article I 

The life and liberty of the person shall be inviolate within the limits of 
the law. 

No person shall be deprived of liberty save by a judgment of a 
court of law or pending trial in accordance with the law. Detention 
by purely executive order shall be unlawful in time of peace. There 
shall be protection from arbitrary and unauthorised arrest and 
detention. 

The law shall provide safeguards against prolonged detention 
preceding trial, against excessive bail or unreasonable refusal thereof, 
against denial of just guarantees in respect of evidence and procedure 
in criminal cases, against the refusal of protection in the nature of the 
writ of habeas corpus, against the retroactive operation of criminal 
laws and against punishment which is cruel, inhuman, or offensive to 
the dignity of man. 


Article 2 

No Slate shali permit slavery or legal relations substantially 
identical therewith, or traffic in slaves, or compulsory labour in any 
form other than public service, equally incumbent upon all, or as part 
of punishment pronounced by a court of law. 

Article 3 

There shall be full freedom of religious belief and practice. 
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Article 4 

The ireedom of speech, of expression of opinion, and of imparling 
and receiving information in writing and by other means shall not be 
denied or impaired. 

Article 5 

There shall be full freedom of association and assembly. 

Article 6 

The sanclity of the home and the secrecy of correspondence shall be 
respected. 

Article 7 

There shall be full freedom of petition to the national authorities 
and to the United Nations. 


Article 8 

All nationals of the State shall enjoy full equality before the law 
and equal treatment in all respects by the authorities of the State. Tn 
particular, there shall be no discrimination on account of religion, race, 
sex, colour, language, national origin, or political creed. No State 
shall lend the assistance of its judicial and other organs and resources 
for the purpose of enforcing or practising discrimination, from whatever 
siMircc it may originate, contrary to the objects of this Bill of Rights. 

Article 9 

Aliens and stateless persons shall not be denied the full and equal 
protection of the Articles of this Chapter of the Bill of Rights and of 
other rights granted to them by the law of the State in which they 
reside. No alien or stateless person legally admitted and permanently 
residing within the State may be expelled except in pursuance of a 
judicial decision or recommendation as a punishment for serious 
offences laid down by law as warranting expulsion. 

Article 10 

Within the limits of public security and economic capacity of the 
Stale, there shall be full and effective recognition of the right of asylum 
for political offenders and for fugitives from persecution. 

Article 11 

Livery person shall be entitled to the nationality of the Slate where 
he is born unless and until on attaining majority he declares for the 
nationality open to him by virtue of descent. 
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%\Vi!iW be deptwed oC his nationality by way ot pyui; ' 
W cV^cmed to have lost his nationality except concurreiuh wi 

ftta vvW naVvovvaVvVy. 

^ and expatriation shall not be dcti,,,;, 

* 


No Stiiic shall deprive its citizens of the circctiW n^hl to clionv^ 
their governments and legislators on a footing of ei/uality according 
to universaJ suffrage, in free, secret, and periodic elections. The free¬ 
dom of the elections shall not be limited to lists proposed or in effect 
determined by the Government. 


Article 13 

Whenever the political condition or the stage of development of 
communities which have not yet attained full political independence 
or which constitute a colony or a trust territory require the application 
of the principle of trusteeship or of political tutelage, such modifica¬ 
tion of the right of self-government shall be subject, in accordance 
with the Charter of the United Nations, to the effective recognition 
of the principle of the eventual independence of these communities in 
accordance with their development and the wishes of their populations. 

Article 14 

In Stales inhabited by a substantial number of persons of a race, 
language or religion other than those of the majority of the popula¬ 
tion, persons belonging to such ethnic, linguistic or religious minorities 
shall have the right to establish and maintain, out of an equitable 
proportion of the available public funds, their schools and cultural 
and religious institutions and to use their own language before the 
courts and other authorities and organs of the State. 


CHAPTER 2 
Article 15 

States shall, within the limits of their economic capacity and 
development, make provision for securing effectively the right to work, 
to education, and to public assistance in case of unemployment, old 
age, sickness, disablement, and other cases of undeserved want. 

Article 16 

States shall, through national legislation and international 
co-operation, endeavour to secure just and humane conditions of work. 



Draft of the Bill 
PART 2 


317 


CHAPTER 1 
Article 17 

Every Slate shall, by appropriate constitutional means, adopt Chapter 1 
of Part I of this International Bill of the Rights of Man as part of its 
domestic law. The ettcct of such adoption shall be an obVigaUon to 
abrogate or to alter any existing statute or any other rule of law incon¬ 
sistent with these Articles of the International Bill of the Rights of 
Man. The Parties to this Bill of Rights shall communicate to the 
Secretary-General the legislative and other measures taken in order 
to give effect to that obligation. The Bill of Rights shall not be 
abrogated or modified, by legislative action or otherwise, save in 
pursuance of international agreement or authorisation. 

Nothing in the constitution of any Federal Slate shall relieve that 
State of the obligations of this Bill of Rights. 

Article 18 

The obligations of this Bill of Rights shall be binding upon States 
in relation both to their metropolitan territory and to any other territory 
under their control and jurisdiction. 

Article 19 

The enforcement of any law, including the temporary suspension 
of the rights guaranteed by this Bill of Rights, necessary for safeguard¬ 
ing the legal rights of others or providing for the safety, public order, 
good morals and welfare of the community or intended to secure 
human rights and fundamental freedoms shall not be deemed to be 
inconsistent with the observance of this International Bill of the Rights 
of Man. 

"Hie provisions of this Article shall not be used or applied in a 
manner contrary to the purposes of the Bill of Rights. 


CHAPTER 2 
Article 20 

This International Bill of the Rights of Man shall be placed under the 
guarantee of the United Nations. Its observance shall be a matter 
of concern to all the United Nations. 
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Article 21 

There shall be established a Human Rights Council which shall 
be responsible to the General Assembly for the promotion of the 
purposes of this Bill of Rights and for the supervision of the observance 
of its Articles. 

The Human Rights Council shall be composed of nine persons 
possessing the highest qualifications and not representing any Govern¬ 
ment. The members of the Council shall be selected by an electoral 
body consisting of the Secretary-General of the United Nations, the 
Director of the Division of Human Rights, four representatives of 
States appointed by the General Assembly, two permanent members 
of the Security Council designated by a simple majority of its members, 
and four Judges of the International Court of Justice appointed by the 
President with the approval of the Court. The Council shall include 
not less than three persons of judicial experience. 

The members of the Council shall devote their whole time to the 
fulfilment of their functions. They shall not engage in any other 
profession or occupation. They shall receive salaries commensurate 
with the importance and the dignity of their office. 

They shall hold office for a period of six years, subject to the first 
election taking place in such a manner as to ensure a substantial 
measure of continuity in the composition of the Council. 

The Council shall present an annual report to the General 
Assembly. 


Article 22 

The Council shall set up Commissions and other organs to assist 
it in the fulfilment of its functions. 

The Council shall formulate, for approval by the General Assembly, 
Rules of Procedure for the investigation of petitions. These Rules 
shall be based on the recognition of the right of petition of any State, 
organisation, body, or individual. 

Article 23 

The Council shall, through appropriate organs, collect informa¬ 
tion and receive and investigate petitions and representations bearing 
on the observance of this Bill of Rights. It shall, in proper cases, 
communicate such petitions to the State concerned and receive its 
observations thereon. It shall, on the initiative of any of its members 
or of the Secretary-General of the United Nations, take cognizance 
of or appropriate action on any alleged violations of the provisions 
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of this Bill of Rights. The Council shall not act on its own initiative 
nor proceed with any petition or representation brought before it 
unless it is established that the remedies reasonably available in the 
Stulc concerned have been exhausted. The Council shall, by a con¬ 
curring vote of any seven of its members, be entitled to conduct an 
enquiry within the territory of the State concerned which shall afford 
full facilities necessary for the efficient conduct of the investigation. 

Article 24 

At any stage of the procedure the Council, acting on its own initia¬ 
tive or on the request of the State the action of which is the subject of 
an investigation, shall be entitled to ask the International Court of 
Justice for an Advisory Opinion on any legal issue involved in the 
interpretation or the application of this Bill of Rights. The present 
Article shall be considered, for this purpose, as implying the 
authorisation by the General Assembly as provided for in Article 96 
of the Charter of the United Nations. 

The General Assembly may at any time entrust to an International 
Court of Human Rights the functions to be exercised under this Bill of 
Rights by the International Court of Justice. 

Unless otherwise decided by the concurring vote of any seven of 
its members, the Council shall publish the results of its investigation. 
The State concerned shall be entitled to appeal to the International 
Court of Justice or any subdivision thereof, or, when established, to 
the International Court of Human Rights, on any question of law or 
fact on which the finding of the Council is based. The same right of 
appeal to the International Court of Human Rights, when established, 
shall be open, by leave of the Council, to any individual or private 
body in respect of a petition brought by it. No such leave of appeal 
shall be refused except by a two-thirds majority of the members of the 
Council. 


Article 25 

In all cases in which the results of the investigation disclose an 
infraction of this Bill of Rights the Council shall make appropriate 
recommendations to the State concerned. If the Slate concerned fails 
to comply with the recommendations of the Council, the latter may 
bring the matter before the General Assembly which, after any further 
investigation and after calling upon the Slate concerned to comply 
with the recommendations, shall, in the case of continued non- 
compliance, take such action as may be appropriate in the 
circumstances. The Parties to this Bill of Rights agree that the 
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recommendations of the General Assembly shall be legally binding 
upon them. Where the infraction of this Bill of Rights is such as to 
constitute a threat to international peace and security, the General 
Assembly shall transmit the case to the Security Council for such 
further political, economic, or military action as may be deemed 
necessary to ensure compliance with the Bill of Rights. 

Article 26 

Nothing in this Bill of Rights shall be deemed to impair the powers 
and functions of the General Assembly, the Security Council, the 
Trusteeship Council, the Economic and Social Council or its Com¬ 
missions, as set out in the Charier of the United Nations. 


PART 3 

Article 27 

The International Bill of the Rights of Man shall enter into force, as 
an instrument operating within the framework of and guaranteed by 
the United Nations as soon as it has received the assent of two-thirds 
of the Members of the United Nations. It shall become binding, 
without any necessity for ratification, upon Members of the United 
Nations whose duly accredited and authorised representatives present 
at this Special General Assembly cast their vole in favour of the Bill 
or who at any future Session of the General Assembly make a declara¬ 
tion accepting its Articles as binding upon their Slate. Any State 
which is not a member of the United Nations may accede to this Bill 
of Rights by a declaration deposited with the Secretary-General. 

Article 28 

The Articles of this Bill of Rights may be amended by a vote of 
the General Assembly provided that such vote receives the concurrence 
of two-thirds of the Members of the United Nations bound by the Bill 
of Rights. Slates which do not concur in the amendment shall remain 
bound by the Bill as hitherto. They may at any time accept the 
obligations of all or some amendments by a declaration deposited with 
the Secretary-General of the United Nations. 

Article 29 

Any State which is a Parly to this Bill of Rights may withdraw 
from its obligations by notice given to the Secretary-General of 
the United Nations. The notice shall not become operative until one 
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year after it has reached the Secreiary-Gcncrat. It sltall be without 
effect upon the progress of petitions and complaints brought prior to 
that date. 


2. Thl Conti-nts of tiil Bill of Righis and the 
Problem of Universality 

The principles of an International Bill of Human Rights can be 
set out either in the abstract or by reference to a concrete scheme 
embodying definite obligations binding upon Slates. It is the 
latter method which I propose to follow in this Section. The 
Draft of an International Bill of the Rights of Man, which appears 
at the beginning of this Chapter, follows in general outline 
the draft published in 1945 in my book of the same title and of 
the draft submitted by me to the Brussels Conference of the 
International Law Association in 1948. The principal aspects 
of these proposals have been retained in the present Draft. These 
comprise the inclusion in the Bill not only of personal rights of 
freedom, but also of political and social and economic rights; the 
full recognition of the right of petition by individuals; the principle 
of international supervision and enforcement applying, in different 
ways, to various categories of rights; and the establishment of a 
non-judicial organ endowed with substantial powers of investiga¬ 
tion and recommendation as a preliminaiy stage to any judicial 
proceedings. 

However, while the main features of these drafts have 
remained substantially unaltered, the experience of the first phase 
of the fulfilment of the obligations of the Charter in the sphere 
of human rights and freedoms and of the drafting of the Bill by 
the Commission on Human Rights has led to some far-reaching 
changes and modifications. In particular, there have been 
abandoned those attempts at compromise solutions which were 
dictated by the desire—or hope- -of achieving universality. Thus, 
for instance, with regard to the rights of political freedom, i.e., 
the right to government by consent. Article 11 of the draft 
provided prcviou.sly as follows: ‘ No State shall deprive its citizens 
of the effective right to choose their governments and legislators 
on a footing of equality, in accordance with the law of the State, 
in free, secret, and periodic elections.’ The important though 
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somewhat ingenious qualification implied in the words in accor¬ 
dance with the law of the State ’ was inserted, not without con¬ 
siderable hesitation, in order to meet the case of States in which 
the form of government is in fact totalitarian and in which the 
equality, freedom, and secrecy of the periodic right of franchise is 
to a large extent nominal. That, admittedly strained, relaxation 
of principle was open to—and met with—criticism. There is no 
longer sullicient justification, assuming that it existed at the outset, 
for such attempts at compromise once the achievement of 
universality proves, for the foreseeable future, to be impracticable. 
Experience has shown that attempts at universality have the effect 
of interfering decisively with the consistency and the moral 
authority and purpo.se of an international enactment such as the 
Bill of Rights without eliciting a corresponding spirit of concession 
or securing the desired universal character of the instrument as 
eventually adopted. It is not permissible to disregard that lesson 
of experience. I have also been unable to resist the force of the 
objection that it is difficult to justify the attempt to adapt, in this 
respect, the Bill of Rights to the conditions of electoral franchise 
obtaining in some parts of the United States or in South Africa— 
for the desire to meet the difficulties presented by the position in 
those countries was, too, one of the reasons for the form in which 
that crucial Article of the Bill of Rights had been drafted. Con¬ 
sequently, with regard to Article 12 of the present draft, the 
important qualification as expressed in the phrase in question has 
now been omitted. 

Similarly, I have modified somewhat my previous views in so 
far as, because of considerations of universality, I tended to 
give prominence to the difficulties inherent in the international 
judicial protection of human rights through the International 
Court of Justice or a separate International Court of Human 
Rights. The main objection to an extension of the jurisdiction 
of international courts to cover complaints of violations of human 
rights is that, because of the universal character of the Bill and 
the resulting wide diversity of legal and political sy.stems, the 
variety of national tradition, and the geographical vastness of the 
area covered by the Bill of Rights, it may not be practicable to 
entrust to an international judicial tribunal the normal jurisdic¬ 
tion in the matter. These objections do not apply with the same 
force to a Bill of Rights which is not universal. However, the 
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present draft is still based on the view that the jurisdiction of an 
international court must be of a residuary nature and additional 
to the functioning ot a commission or council of a non-judiciaV 
character. 

The draft here submitted is cast in the form of legal obligations 
binding upon States. The rights of. individuals follow from these 
obligations. The draft does not lay down that ‘ everyone ’ 

‘ everywhere ’ has the right to inviolability of his person or to 
freedom of religion. It imposes upon the Stale the legal duly 
to respect these rights. The draft deliberately refrains from 
following the phra.seology of instruments such as the Universal 
Declaration of Human Rights in which the intended absence of 
legal obligation is emphasised by the scrupulous avoidance of 
language implying a legal obligation binding upon the Stale to 
respect the individual rights recognised therein. 

In contradistinction to the procedure adopted by the Commis¬ 
sion on Human Rights, the present Draft is intended as a single 
Bill of Rights without the distinction, which is believed to be 
artificial, between a ‘ Declaration a ‘ Covenant ’ and ‘ Provisions 
for Implementation ’. No authority for any such distinction 
could be derived from the original terms of reference of the Com¬ 
mission or from the logical requirements inherent in the task of 
drafting a Bill of Rights. Normally, what has been given the 
name of a Universal Declaration of Human Rights would con¬ 
stitute the Preamble to the Bill of Rights; the ‘ provisions for 
implementation ’ would normally form an integral part of its 
executory provisions. Divorced from the Bill of Rights, they arc 
expedients obscuring the true nature of the problem involved. 

Finally, the Draft is submitted largely on the assumption that 
the Bill of Rights, while falling short of universality, will be 
adopted in the form of a recommendation having the support of at 
least two-thirds of the General Assembly. Article 27 of the Draft 
declares the Bill to be binding upon those Members of the United 
Nations who will have voted for its adoption. In addition, while 
not binding upon other Members of the United Nations, the Bill 
thus adopted would nevertheless become part of the law of the 
United Nations to the extent that it would operate as part of its 
machinery and within the framework of its organisation. For 
according to the Charter the General Assembly is authorised to 
create organs for furthering the purposes of the United Nations. 
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The promotion of human rights and fundamentol freedoms, 
through the ‘ joint action in the language of Article 56 of the 
Charter, of more than two-thirds of its members who, through a 
Bill of Rights, have defined and extended their existing obliga¬ 
tions under the Charter, must be regarded as promoting the 
purposes of the United Nations. This would be an instance of a 
recommendation which, although, as such, not binding upon 
members who have not voted for it, is nevertheless not without 
legal effects within the United Nations.' 

In the relevant parts of this Chapter there is formulated an 
alternative text of the Articles of a Bill of Rights adopted outside 
the United Nations, in so far as these Articles bear upon inter¬ 
national supervision and enforcement and in so far as the 
co-operation of the organs of the United Nations is required for 
their application. In case the Bill of Rights should not, because of 
the impossibility of securing the necessary support of a two- 
thirds majority of the Members of the United Nations, become 
part of the law of the United Nations, other organs of international 
supervision and enforcement, limited to and created by the 
signatory States, will become necessary. This, as has been 
.shown," is a contingency which must be taken into consideration 
and which is distinctly preferable to adapting the contents of 
the Bill of Rights to the lowest common denominator of a large 
number of States comprising the requisite two-thirds majority of 
the Members of the United Nations. 

It is now proposed to comment briefly upon the various 
Articles of the proposed draft of the Bill of Rights. For more 
detailed comment on the individual Articles the reader is referred 
to my book, already mentioned,’ on the International Bill of the 
Rights of Man. However, it is doubtful whether such reference 
is necessary in respect of all articles of the Bill. When the United 
Nations was being .set up, an International Bill of Human Rights 
was still in the nature of a novelty and an elaboration of its 
propo.sed articles was essential. Since then the idea and the funda¬ 
mental clauses of a Bill of Rights—though not as yet its 

’ Sec below, p. 413. 

-'See above, p. 309. 

®Scc above, p. 321. For the sake of convenience the book will be cited here 
4S I.B.R.M, 
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implicalions -have been generally accepted, h is with these 
implications that the present book is primarily concerned 


3. TheB\sesoi thcBill. The Prumvible. TuEL^v^oE 
Nature. The Duties to thi; State 

Preamble (see pp. 313-321) 

An International Bill of the Rights of Man is not the proper 
occasion for formulating the controversial principal problems of 
the political and social philo-sophy in an age of transition of un¬ 
precedented complexity and intensity of experience. For this 
reason there will not be found cither in the Preamble to the 
present Draft or among its substantive Articles statements such 
as that embodied in Article 1 of the Universal Declaration of 
Human Rights adopted in 1948 which lays down that ‘ all human 
beings arc born free and equal in dignity and rights ’ and that 
‘ they arc endowed with reason and conscience and should act 
towards one another in a spirit of brotherhood ’. The purpose 
of the Bill is to secure, through positive international action, the 
observance of the rights which it proclaims and. in so far as it is 
essential for their observance, the general definition of those 
rights. This is also the reason why the present draft refrains from 
invoking the right of resistance as the ultimate .sanction of its 
observance—a warning for which there may possibly be found 
some logical justification in a municipal constitutional enactment 
clearly implying the sovereignty of the national legislature but 
which is out of place in an international instrument providing 
for an international guarantee, as against the sovereign State, of 
the fundamental rights of man.* 

^ Sec above, p. 92, as to the Virginian Bill on Religious Freedom. It is probable 
that the attitude of political philosophers to the right of resistance has been 
determined less by the premises of their teaching than by the more accidental 
factors of the historical circumstances of their time and of (heir own craving 
for peace. The latter factor explains the attitude of Grotius (see above, p. 116) 
and of Kant, who repudiated expressly the right of resistance against the 
supreme legislative power of the State. Luther’s views on the right of resistance 
belong to the same category: ‘ It is in no wise proper for anyone who would 
be a Christian to set himself up against his government, whether it acts justly 
or unjustly. . . . There are no better works than to obey and serve all those 
who are set over us as superiors. For this reason also disobedience is a 
greater sin than murder, unchastity, theft and dishonesty *: ‘On Good Works \ 
Works (transl. by Lambert, vol. VI, p, 256). Rousseau’s doctrine of despotic 
democracy repudiated it by obvious implication. He deprecated, for the same 
reason, constitutional guarantees of fundamental rights. ‘ As the sovereign 
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Neither is reference made in the Preamble to the law of nature 
as the ultimate source of the rights and freedoms recognised and 
protected by the Bill of Rights. Any such refercnce -which is 
believed to be expressive of an enduring verity—is not essential m 
an international enactment the purpose of which is to give the 
natural rights of man the tangible guarantee of the positive law. 
This does not mean that the law of nature conceived as the true 
foundation of the positive law thus enacted will henceforth lose 
its significance and vitality. It will remain forever as the 
irreducible source, the corrective and the final and ine.scapablc 
sanction, when all others have failed, of the rights of man. This 
is the reason why prominence is given in the first Part of this book 
to the law of nature and its relation to human rights and inter¬ 
national law." 

It is only in one respect that it has been thought proper to 
introduce in the Preamble an affirmation of a wider political and 
jurisprudential principle, namely, the right of human personality 
to ‘ fulfil, in freedom, its duty to man and society ’. The Bill of 
Rights is not the proper occasion for affirming the obligations of 
the individual to the State. This is so not because it is based on 
any distinctly individualistic philosophy. The reason why a Bill 
of Rights need not eoncern itself with the duties of man to society 
is that its object is limited to the protection of his rights as 
against the State. History has shown that there is a need for such 
protection. There is no imperative nece.ssity to safeguard the 

power is formed wholly of the individuals who compose it, it neither has nor 
can have any interest contrary to theirs; and consequently the sovereign power 
need give no guarantee to its subjects, because it is impossible for the body to 
wish to hurt all its members’; Contrat Social (1762; Cole’s translation). Book 1, 
Chapter 7. With Locke who, in the last Chapter of the Two Treatises of 
Civil Government, has provided the best discussion of the right of revolution, 
the justification of rebellion was a justification of the revolution of 1688. 
The Declaration of 1789 proclaimed the natural and inalienable right 
of resistance alongside of the rights of liberty, property and security. 
Article 33 of the Declaration of Rights of 1793 laid down expressly that 
‘ resistance to oppression is the consequence of all other rights of man’. While 
subsequent Lrench constitutional enactments did not refer expressis verbis 
to the right of resistance, it is arguable that they recognised it inasmuch 
as they confirmed the principles of the Declaration of 1789. The same 
applies to the Constitution of 1946. See also below, p. 330, n. 11. 

The Ninth International Conference of American Slates adopted in 1948 
a Resolution forwarding for study by the Inter-American Juridical Committee 
a proposal bv Cuba laying down tnat ‘the right of resistance is recognised 
in case of manifest acts of oppression or tyranny {Annals of the Organisa¬ 
tion of American States, vol. I (1949), p. 136.) 

' See above, pp. 73-126. 
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State against man. Too much has been heard of his duty to the 
State and too much has been done to give effect to it. But it is 
consonant with the dignity and the proper understanding of the 
Bill of Rights to emphasise that the rights to be protected are 
conceived as a means to enable man to do his duty, in freedom, to 
man and society. We need not pause to answer the question 
whether freedom thus conceived is an end in itself or a means to 
a higher aim. 


4. Rights of Pkrsonal Frfedom. The Limits of 
Elaboration in the Bill of Rights 

Article 1 

The life and liberty of the person shall be inviolate within the 
limits of the law. 

No person shall be deprived of liberty save by a judgment of a 
court of law or pending trial in accordance with the law. Deten¬ 
tion by purely executive order shall be unlawful in time of peace. 

There shall be protection from and compensation for arbitrary 
and unauthorised arrest and detention. 

The law shall provide safeguards against prolonged detention 
preceding trial, against excessive bail or unrea.sonable refusal 
thereof, against denial of just guarantees in respect of evidence 
and procedure in criminal cases, against the refusal of protection 
in the nature of the writ of habeas corpus, against the retroactive 
operation of criminal laws and against punishment which is cruel, 
inhuman, or offensive to the dignity of man. 

The provisions of this Article refer to the primary and, histori¬ 
cally, the first and mo.st fundamental aspect of human freedom— 
the security of life and limb against direct violence on ±e part of 
authority, or indirect violence in the form of arbitrary arrest or 
of denial of necessary safeguards in criminal trials. In keeping 
with the scheme adopted in this present Draft, the Article avoids 
detailed elaboration of the safeguards provided therein. Such 
elaboration must, at best, be incomplete. At worst it may be 
misleading, liable to abuse, ineompatible with the wide aceeptance 
of the Bill and hampering the work of judicial and other enforcing 
agencies in the international sphere. Thus no attempt has been 
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made here lo define cases in which arrest is permissible* or to 

^’In connexion with Article 5 of the proposed ‘Covenant’ on Human Rights 
the representatives of Australia, Denmark* France. Lebanon and the United 
Kingdom voiced doubts whether their Governments would be able to ;i! o'rf ' 
to a ( ovenant imposing, in this respect, obligations as clastic as those expressed 
in paragraphs 1 and 2 of Article 4 which laid down as follows; ‘ 1. No one 
sha ! be subjected to arbitrary arrest or detention; 2. No one shall be deprived 
of his liberty except on such grounds and in accordance with such procedure 
as may be established by law.’ That provision, especially the use of the term 

* arbitrary ’, the representatives of those States regarded as lending itself to a 
variety of meanings. They considered it uncertain whether paragraph 2 
repealed, expanded, or limited paragraph 1 and whether the words ‘as may 
be established by law' would elfec^ively fulfil the intended purpo.se. I hey 
pointed out that ‘ any dictator would be prepared lo accept such an article *. 
Instead of paragraph 1 these States proposed the following article, defining 
cases in which arrest and detention are lawful: — 

‘(a) the lawful detention of a person after a conviction or as a security 
measure involving deprivation of liberty; 

‘(b) the lawful arrest and detention of a person for non-compliance with the 
lawful order or injunction of a court; 

‘(c) the arrest of a person effected for the purpose of bringing him before the 
competent legal aulliorily on a reasonable suspicion of having committed 
an offence or wliich is reasonably considered to be necessary to prevent 
his committing a crime or fleeing after having done so; 

* (d) the lawf ul detention of persons of unsound mind or of minors, by lawful 

order, for the purpose of educational surveillance; 

•(c) the lawful arrest or detention of a person lo prevent his cffectine an 
unauthorised entry into the country or of a person against whom 
deportation or extradition proceedings are pending.’ 

They expressed the view that the clauses thus suggested were both ‘brief 
and comprehensive’ (E/CN.4/350). It may well be doubted whether this is 
so. ‘ Lawful detention ... as a security measure involving deprivation of 
liberty ’ may meet ail the requirements of a dictator. The same applies to 
the proposed paragraph 3. There is no escape from the fact that while in this 
respect -as in many others—a Bill of Rights ought not to be so vague as lo 
be mcaninglc.ss, any elaboration of detail is impracticable and tends to defeat 
Its object. Allowance must also he made for the peculiarities of the law of 
some countries which, although open to criticism, arc not necessarily such as 
to offend against the fundamental purposes of the Bill. Thus, in 1948, some 
countries (including the United Kingdom) proposed that arrest and detention 
of persons suffering from serious contagious disease should be lawful (E/8(X), 
p. 21). Other suggestions included the arrest and detention of alcoholics, 
arrest for the purpose of removal from one province to another, arrest for 
breach of military discipline, arre.st as a means of satisfaction of a judgment 
in civil cases involving wrongdoing or by way of punishment in such cases, 
detention of enemy aliens, or—as suggested by the C hincse representative— 
‘arrest of persons who trespass on prohibited property or areas; arrest of 
persons for disturbing public order such as shouting “ fire ” in a theatre 
when there is no fire; arrest of persons for speeding while driving through 
a crowded street in the city, and arrest of persons who attempt to commit 
suicide’ fE/80(), pp. 22, 23). It is clear that these and similar attempts at 
completeness must tend to defeat the object of the principal provision. If 
persisted in they would require numerous amendments in the law of ' Mrious 
countries and delay or render impracticable the acceptance of the Bill. It 
will be noted that in Great Britain Parliament and the courts possess the right 
of arbitrary arrest for contempt of these bodies. For some illuminaling state¬ 
ments on the question of freedom of speech in relation to imprisonment for 
contempt of court see Craig v. Harney (1947), 67 Sup. Ct. 1249, where the 
Supreme Court of the United States reversed the coiviction of the accused 
who described the judge’s ruling as arbitrary and a ‘travesty of justice’; 
But the law of contempt is not made for the protection of judges who m&v 
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consider the exceptions to the prohibition of the retroactive opera¬ 
tion of laws. With regard to the latter. Article 19 of the present 
Draft provides for the exceptions necessary to .secure human 
rights and fundamental freedoms.' That exception is sufficiently 
wide to permit retroactive effect to be given to crimes against 
humanity. 

An example of the drawbacks of excessive elaboration of 
detail was provided by an article of the proposed Covenant which 
laid down that ‘ everyone who has undergone punishment as a 
result of an erroneous conviction for crime shall have an enforce¬ 
able right to compensation ’ and that ‘ this right shall accrue to 
the heirs of a person executed by virtue of an erroneous 
sentence The right to compensation on account of unlawful 
arrest and detention or of erroneous conviction—or even for a 
conviction resulting from a culpable miscarriage or denial of 
justice—is not generally conceded even by the law of the most 
advanced States.” It is difficult to see why. if the right to com¬ 
pensation is included in the Bill, it should not apply to the 
violation of provisions such as the prohibition of torture, 
inhuman punishment, arbitrary expulsion of aliens or denial of 
justice on account of discrimination of various types. Neither is 
there any logical—or other convincing—reason why the right 
to compensation should accrue only to the heirs of a person 
executed by virtue of an erroneous sentence and not to the heirs of 
persons executed by virtue of a deliberately unjust sentence or 
of a person who died as the result and in the course of unjust 
imprisonment. The provision of an enforceable right to 

be sensitive to the trends of public opinion. Judges are supposed to be men 
of fortitude, able to thrive in a hardy climate* {per Mr. Justice Douglas). 
‘The liberties guaranteed by the First Amendment . . . are too highly 
prized to be subjected to the hazards of summary contempt procedure ’ {per 
Mr. Justice Murphy). 

^ See below, p. 365. 

“Article 13. 

*The United States expressly asked for the deletion of that provision. The 
right of compensation is not recognised in every one of the countries hich 
associated themselves with the proposal. While pointing out that French 
law provided for cornpensation only in cases of unlawful administrative 
arrest, the French representative agreed to the more general clause ‘ as evidence 
of good will and in the conviction that the article was a step forward’ 
(E/CN.4/S.R.96, p. 4). However, he subsequently urged that the text should 
not provide ‘indiscriminately’ for a right to compensation and that the 
Covenant should proclaim the principle of compensation while leaving to the 
signatories the option to adapt their legislation to the principle thus proclaimed 
(E/CN.4/S.R.102, p. 7). 
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compensation does not in itself constitute a safeguard. For such 
comfHjnsation, if the authorities of the State concerned are so 
minded, may be inadequate or purely nominal, and an appeal to 
the international jurisdiction would be necessary to make that 
right truly effective. On the other hand, no express provision of 
the Bill of Rights would seem to be necessary in order to give an 
international court or commission the power to recommend 
compensation in case of culpable miscarriage or denial of justice. 
Similarly, unless an appeal, with a suspending effect, is allowed to 
an international authority, it is difficult to visualise the working of 
the provision to the effect that sentence of death may be imposed 
‘ only as a penalty for the most serious crimes ’ and that no one 
may be executed ‘ save in virtue of the sentence of a competent 
court . . . and not contrary to the principles expressed in the 
Universal Declaration of Human Rights 

These and similar proposals provide an instructive illustration 
of the dangers and of the unwisdom of an excessively detailed 
elaboration of the Bill of Rights. Such details may go beyond the 
generally accepted practice and for that reason hamper the 
adoption of the Bill. In other cases they may set a standard 
which either is below the general practice or which crystallizes 
practices capable of or calling for improvement.'* Above all, if 

Provisional text, as proposed by the Commission on Human Rights, of Article 
5 of the Covenant. 

“ The proposals put forward in 1949 by the representatives of Australia, Den¬ 
mark, France, Lebanon, and the United Kingdom for an Article of the 
‘ Covenant ’ relating to the right to life illustrates that aspect of the question. 
The propo.sed Article was as follows: — 

‘ 1. No one shall be deprived of his life intentionally. 

‘ 2. There shall be no exception to this rule save where the death results 
*(a)in those States where capital punishment is lawful, from the execution 
of such penalty in accordance with the sentence of a Court; 

‘ (b) from the use of force which is no more than absolutely necessary 
• (i) in defence of any person from unlawful violence; 

‘ (ii) in order to effect a lawful arrest or to prevent an escape from 
lawful custody; 
or 

‘ (iii) in action lawfully taken for the purpose of quelling a riot or 
insurrection, or for prohibiting entry to a clearly defined place 
to which access is forbidden on grounds of national security.* 

The Russian representative criticised the paragraph which authorised the 
use of force to quell a rebellion without specifying the nature of the rebellion. 
He urged that there were cases in which rebellion would be lawful, in parti¬ 
cular in cases of denial of essential rights and fundamental freedoms 
(E/CN.4/SR.91, p. 4). The Chairman of the Commission, who made an 
impressive plea against loading the principal provision with detailed excep¬ 
tions, cited as an example the law of the United States where in cases of ship¬ 
wreck, where an excessive number of survivors threatens to sink a lifeboat* 
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accepted, they would impose an additional strain upon the 
international agencies judicial and other—charged with the 
implementation of the Bill of Rights. It is arguable that the 
absence of definition would involve a corresponding enlargement 
of the powers of the international agencies concerned, but there 
is probably little substance in that argument. A general prohibi¬ 
tion of arbitrary arrest would not give these agencies discretionary 
powers wider than those implicit in a detailed regulation. 

These difficulties illustrate the dangers—and the futility—of 
attempts at an excessive definition of the rights protected 
by the Bill of Rights. It is probable that persistence in that 
tendency would make a Bill of Rights impracticable, if not 
impossible. The insistence on ‘ no enforcement without previous 
definition ’ may easily—^and plausibly—become a weapon of 
obstruction. Undoubtedly, it is true that human rights and funda¬ 
mental freedoms must be defined in order to be enforceable. But 
it is equally true to say that these rights and freedoms, even if not 
defined in detail, are capable of judicial and non-judicial enforce¬ 
ment by reference to general principles of law. National courts 
have found no difficulty in enforcing the general provisions of 
Bills of Rights of their countries. The only occasion on which 
an international court was called upon to interpret ‘ fundamental 
rights ’ of the individual supplies an instructive illustration of the 
same fact. In its Advisory Opinion, given in 1935, on the 
Consistency of Certain Danzig Legislative Decrees with the 
Constitution of the Free City of Danzig"' the Permanent Court of 
International Justice found that certain decrees which, in effect. 

it is not a crime to draw lots and throw the necessary number overboard 
(ibid., pp. 5, 6). The representative of the United Kingdom urged, somewhat 
optimistically, that the list was fully complete: ‘No one had yet referred 
to a case which that list did not cover’ (E/CN.4/SR.98). 

With regard to (b) (i) of these proposals it is clear that unlawful violence 
done to a person may be such us not to justify the taking of the life of the 
offender even if it is absolutely necessary to prevent such violence, for 
instance, in cases of unlawful imprisonment. As to (b)(ii) there are many 
States which do not permit the taking of life for the purpose of effecting a 
lawful arrest. The law of some American States denies the right to use force 
dangerous to human life except in respect of arrest for felonies committed 
with violence. See Warner, ‘ Modern Trends in the American Law of Arrest * 
(English Studies in Criminal Science, Pamphlet Series, 1943), p. 18. Referring 
to the detailed list of exceptions, the Russian representative on the Human 
Rights Commission pointed out in 1949, perhaps not w'ithout some reason, 
that, in that respect, the Covenant as contemplated would be a covenant on 
the rights of police rather than on human rights (E/CN.4/S.R.98). 

'-P.C.I.J. Series A/B, No. 65. 
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gave Danzig courts the right to inflict punishment for acts which 
were not criminal at the time when they were committed were 
contrary to the Danzig Constitution. In making that pronounce¬ 
ment the Court did not rely on any express prohibition of 
retroactive punishment. No such prohibition formed explicitly 
part of the Danzig Constitution. The Court relied on the fact 
that the various provisions of the Danzig Constitution referring 
to ‘ fundamental rights and freedoms such as those relating to 
the liberty of the person and the freedom of opinion and associa¬ 
tion. made the Free City a State under the rule of law and that 
retroactive punishment was contrary to the principles of a con¬ 
stitution embodying fundamental rights and duties. Moreover, 
there is a via media between the elastic formula of the Charter 
which refers generally to human rights and fundamental freedoms 
and a meticulously detailed definition which in many ways 
approaches a legislative codification going beyond generally 
accepted practice.” The inelegant and undignified learning 

On the disadvantages of excessive elaboration, in particular with regard to 
the general clause limiting the operation of the Covenant, see the useful 
comments submitted by the Government of the United States in 1947 in 
connexion with the proposed Covenant. It may be useful to reproduce the 
relevant pas.sagc in full: 

'An essential difficulty with the expression of specific limitations is that 
by common rules of construction, such expression implies the exclusion of 
others. It would thus be open to argument that any other limitations imposed 
by law are contrary to the treaty. To give a hypothetical example, it mi^t 
be necessary, for the protection of the public welfare, to enact new Legislation 
restricting obnoxious medical advertising transmitted by television. Action 
of this sort would be perfectly proper, but it would not be appropriate at this 
time to cover the specific point in a broad general instrument affecting funda¬ 
mental rights only, in many countries, a substantial proportion of which arc 
not concerned today with television. Other technological developments, whose 
nature cannot be forecast in any way, are bound to arise. To require formal, 
solemn amendments of the Covenant to cover each of these developments 
would be clearly impractical. . . . The only type of document on which 
general agreement can possibly be secured is one of a general nature. 

* Detailed specific provisions purporting to set forth all possible limita¬ 
tions would be particularly unfortunate in countries like the United States 
where the basic constitutional document describes treaties, together with 
the C onstitution and laws, as the supreme law of the land. Treaty provisions 
which, while not intended to change the existing law, are capable of creating 
confusion and raising multifarious controversies are obviously to be avoided. 
For this reason alone there might be considerable doubt as to the ability of 
the United Slates to accept a Covenant containing such specific limitations. 

‘ The foregoing argument presents one detailed reason why, in attempting 
to draft a treaty on the extremely broad and complex subject of human rights, 
the best and perhaps the only practicable approach is to have a clear and 
simple document. It is quite possible that a Covenant which attempts to go 
into loo great detail, even if it could be ratified, would be so complex and 
confused as to be unworkable in practice.* (Doc. E/CN.4/82, p. 11.) 

The fact that in the course of the drafting of the Covenant the United 
States proposed somewhat detailed clauses does not detract from the cogency 
of these considerations. 
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which has accompanied attempts to define the traditional rights 
of freedom from arbitrary arrest‘d or freedom of expression of 
opinion'* or the prohibition of cruel punishment'* shows the 
dangers and the inconvenience of that method of an exhaustive 
codification of large sections of what would be in effect the 
criminal law of the world. It is possible that the Bill of Rights 
may provide the starting point for efforts of this nature.'' But 
these arc tasks to be performed by bodies of qualified and 
independent experts working over prolonged periods of time and 
able and free to produce such partial codifications of constitu¬ 
tional and criminal law by methods other than those of rapid 
discussion and voting by what are essentially political assemblies. 

5. Slavl’ry and Forced Labour 

Article 2 

No State shall permit slavery or legal relations substantially 
identical therewith, or traffic in slaves, or compulsory labour in 

' ‘ See above, p. 328. 

’*See below, p. 336. And see below, p. 335, as to forced labour, 

for instance, the Draft Code, prepared by Professor Glaser, of Minimum 
Rules for the Treatment of Persons Suspected or Accused t)f CTimes {The 
Journal of Criminal Science, ed. by Radzinowicz and Turner, 1948, pp. 
157-164). 

'' Before the Human Rights Commission the Russian representative urged in 
1949 that it was essential that the ‘Covenant’ should contain an article 
prohibiting corporal punishment (E/CN.4/SR.92). U is not believed that 
corporal punishment, whatever may be its dcfecls, comes within the piohi 'i- 
tion of the Article as formulated. No foresight of draftsmanship can rule 
out or comprise all contingencies. Nor is there a ready answer, easily secured 
by definition, to such contingencies. Thus, for instance, it would be futile to 
enumerate examples of or exceptions to the prohibition of ‘ cruel and unusual 
punishment’ as provided in the Eighth Amendment to the Constitulion of 
the United States. In Louisiana ex rel. Francis v. Res'wchcr, 67 Sup. Ct. 374 
(1947), the Supreme Court was confronted with a case of a Negro who had 
been sentenced to death by electrocution. The first attempt at execution 
bad failed because of a mechanical defect. He claimed that a second attempt 
to execute him would amount to an imposition of ‘ cruel and unusual' punisii- 
ment. The Court was almost equally divided on the question. Four Jus ices 
(including the Chief Justice) held that the Constitution gave protection against 
cruelty inherent in the method of punishment and did not cover a situation 
where there was no intent to inflict pain. Mr. Justice f rankfurter, concur: i:ig 
with the majority, said: * Were I to hold that Louisiana would transgress the 
Due Process Clause if the State were allowed, in the precise circumstances 
before us, to carry out the death sentence, 1 would be enforcing my private 
view rather than that consensus of society's opinion which, for purposes of 
due process, is the standard enjoined by the Constitution.' But the toilovi if’. 
passage from the Opinion of the dissenting Justices merits quotation: ‘ Hov 
many deliberate and intentional re-applications of electric current docs it take 
to produce a cruel, unusual and unconstitutional punishment? While five 
applications would be more cruel and unusual than one, the uniqueness of 
the present case demonstrates that, today, two separate applications are 
sufficiently “ cruel and unusual ’* to be prohibited.' 
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any form other than public service, equally incumbent upon all, 
or as part of punishment pronounced by a court of law. 

There is general agreement on this aspect of the Bill. The 
actual dimensions of the problem of slavery arc small'* and, to 
that extent, the provisions of the Bill of Rights are more in the 
nature of an affirmation of principle than of a remedy against a 
widespread and menacing evil. But the principle itself is of an 
importance so fundamental as to warrant its express recognition 
in the Bill. Moreover, with regard to slavery, nothing short of a 
clear international prohibition can cut decisively through the 
cobweb of secondary considerations, some of them of a 
humanitarian character, which in certain countries have pre¬ 
vented the full abolition of slavery. In this connexion the words 
‘ or legal relations substantially identical therewith although 
detracting from the simplicity of the article, have been added in 
order to secure the purpose of the general prohibition. It is 
possible that the rigid prohibition of slavery, and its cognate 
forms, may on occasions produce hardships for persons freed of 
the formal bondage of slavery. Similar arguments were put 
forward in this connexion before the American Civil War and 
since then. They do not touch the core of the problem. Such 
cases of hardship as may be due to the abolition of slavery must— 
and can—be met by remedial measures of social welfare and 
economic policy specially designed for the purpose."’ 

With regard to compulsory labour the words ‘other than 
public .service, equally incumbent up)on all ’ are wide enough to 
include the various contingencies calling for persona) 
performance of services. Any detailed enumeration of these 

*" See the Report by the Acting Secretary-General of the League of Nations in 
October. 1945. on the Work of the League during the War (League of Nations 
Publications. General. 1945.2., Part II. paragraph 4, pp. 109, 110) where it is 
stated, in the light of the work of the Advisory Committee of Experts on 
Slavery set up by the Assembly Resolution of 19.52, that ‘ slavery and slave 
trade arc on the point of disappearing completely’ and that ‘continuous 
progress was being made regarding the solution of the problems which pre¬ 
sented themselves in certain countries in connexion with other institutions or 
instances resembling slavery to a greater or lesser degree’. In 1949 the 
General Assembly requested the Economic and Social Council to study the 
problem of slavery at its next scs.sion (A/783). In the same year the Council 
instructed the Secretary-General to appoint a committee to survey the field 
of slavery and other institutions or customs resembling slavery and to suggest 
methods of attacking the problems involved (E/1454). For the discussion 
before the Economic and Social Council in 1949 see E/SR.298, 300 and 301. 

** In Jciferson’s Notes on Virginia there will be found detailed suggestions for 
the solution of problems of slavery on these lines (Writings, Ford’s edition. 
1892-1899, vol. 3, pp. 243, 244). 
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contingencies, while appropriate in a special convention bearing 
on the subject, is out of keeping with the character of the Bill. '' 
On the other hand, the words ‘ as part of punishment pronounced 
by a court of law ’ are explicit enough to prohibit a system in 
which judicial punishment is designed to provide the State with 
cheap labour on a large scale.”' 


6. Frkedom of Rfligion, Opinion and Association 
Articles 3. 4, 5, 6 

3. There shall be full freedom of religious belief and practice. 

4. The freedom of speech, of expression of opinion, and of 
imparling and receivMig information in writing and by other means 
shall not be denied or impaired. 

5. There shall be full freedom of association and assembly. 

6. The sanctity of the home and the secrecy of correspondence 
shall be respected. 

As an example of detailed regulation which is fully appropriate in a particular 
convention but which is out of place in a general Bill of Rights, reference 
may be made to Article 2 of the Forced Labour Convention concluded in 
1930 under the auspices of the International Labour Organisation. That 
Article provided, in part, as follows: — 

‘ 1. For the purposes of this Convention the term “forced or compulsory 
labour” shall mean all work or service which is exapled from any person 
under the menace of any penalty and for which the said person has not 
offered himself voluntarily. 

‘ 2. Nevertheless, for the purposes of this Convention, the term “ forced 
or compulsory labour” shall not include: 

‘ (a) Any work or service exacted in virtue of compulsory military service 
laws for work of a purely military character; 

‘ (b) Any work or service which forms part of the normal civic obligations 
of the citizens of a fully self-governing country; 

‘ (c) Any work or service exacted from any person as a consequence 
of a conviction in a court of law, provided that the said work or service is 
carried out under the supervision and control of a public authority and the 
said person is not hired to or placed at the disposal of private individuals, 
companies or associations; 

‘ (d) Any work or service exacted in cases of emergency, that is to say, 
in the event of war or of a calamily or threatened calami. y, such as fire. Hood, 
famine, earthquake, violent epidemic or epizootic disease, invasion by animal, 
insect or vegetable pests, and, in general, any circumstance that would 
endanger the existcicc or the well-being of the whole or pari of the 
population.' 

The original intention to incorporate that Article in the Bill of Rights was, 
properly, abandoned. And see below, p. 336, on the definition of freedom 
of information. For a prolonged discussion before the Commission on 
Human Rights on the treatment of conscientious objectors in connexion with 
forced labour see E/CN.4/S.R.94. 

^Mn 1949 the Economic and Social Council adopted a Resolution (195(Vni)) 
on ‘ Survey of Forced Labour and Measures for its Abolition 
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It is convenient to group these four Articles together. They 
give expression to the rights of personal freedom traditionally 
associated with Bills of Rights. Their qualifications, which are 
common to all other rights guaranteed by the Bill, are stated in 
the general limiting clause of Article 19.“ They are universally 
recognised'” as an essential part of any Bill of Rights. The main 
factor which may impede their general acceptance is the tendency, 
already referred to,”’ to elaborate them and all their possible 

“ See p. 365 be law. 

“•* For their historic foundations and other comment thereon sec the writer’s 
An International Bill of the Rights of Man (1945), pp. 104-115, 

See above, p. 280. I'he same tendency is exhibited in Article 16 of the 
proposed ‘ Covenant ’ relating to freedom of religion. ‘ This right it is 
there provided, ‘ includes freedom [of cveryonej to change his religion or 
belief, and freedom, either alone or in community with others and in public 
or private, to manifest his religion or belief in teaching, practice, worship 
and observance.’ It is clear that all tliese are implicit in the freedom of 
religion. 

A forbidding example of prolixity and elaboration in regard to the simple 
right of freedom of speech will be found in the text of the relevant Article 17 
submitted in 1949 by the United Nations Conference on Freedom of Infor¬ 
mation. The text proposed was, in part, as follows: — 

‘ I. Every person shall have the right to freedom of thought and the right 
to freedom of expression without interference by governmental action; these 
rights shall include freedom to hold opinions, to seek, receive and impart 
information and ideas, regardless of frontiers, cither orally, by written or 
printed matter, in the form of art, or by legally operated visual or auditory 
devices. 

* 2. '1 he right to freedom of expression carries with it duties and responsi¬ 
bilities and may, therefore, be subject to penalties, liabilities or restrictions 
clearly defined by law, but only with regard to: (a) matters which must remain 
secret in the interest of national safety; (b) expressions which invite persons 
to alter by violence the system of government; (c) expressions which directly 
incite persons to commit criminal acts; (d) expressions which arc obscene; 
(e) expressions injurious to the fair conduct of legal proceedings; (f) infringe¬ 
ments of literary or artistic rights; (g) expressions about other persons natural 
or legal which defame their reputations or arc otherwise injurious to them 
without benefiting the public; (h) the systematic dillusion of deliberately false 
or distorted reports which undermine friendly relations between peoples and 
States. 

‘ A State may establish on reasonable terms a right to reply or a similar 
corrective remedy’: Economic and Social Council. Official Records, 4th 
Year, 9th Session, Suppl. No. 10. 

The Drafting Committee of the Commission on Human Rights did not 
consider the list sufficiently exhaustive and added a further list of possible 
limitations: — 

‘ 1. The disclosures of professional secrets contrary to law. 2. The dis¬ 
closures arising out of marital and personal relationships. 3. Expressions 
which arc fraudulent or part of a fraudulent scheme. 4. Expressions detri¬ 
mental to public decency or morals (for example, detailed crime stories, 
reports on executions and suicides, sen.sationa1 court reports). 5. Matters of 
contract. 6. Control of advertising or economic matters. 7. Proper conduct 
of political elections or campaigns. 8. Matters affecting the civil service. 
9. Disclosures of governmental inforrnation (other than in cases involving 
national safety, for example, in economic and social matters, such as crop 
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qualifications in a manner derogatory to the purposes and the 
dignity of the Bill. 


7. The Right OF Petition 
Article 7 

There shall be full freedom of petition to the national 
authorities and to the United Nations. 

The historic and juridical bases of the right of petition, within 
both the national and the international spheres, are examined in 
other parts of this book, namely, in relation to the powers of the 
organs of the United Nations under the Charter' and in 
connexion with the general question of the enforcement of the 
Bill of Rights.”'' It is shown there that within the State the 
importance of the right of petition has diminished in proportion 
as other means of redress, normally available in democratic 
society, have become available. These developments have not 
affected the basic character of the right of petition and no Bill of 
Rights can disregard it. Similarly, in the international sphere 
the right of petition will, in due course, be directed into the normal 
channels of a judicial and .semi-judicial procedure. When that 
happens its recognition in the Bill of Rights will become to a 
large extent declaratory. It will be none the le.ss essential. 

reports, income tax reports, recipients of unemployment relief, and pending 
judicial decisions). 10. Communications with foreign governments. 11. 
Profanity in public places. 12. Operation of radio broadcasting and similar 
media without a licence. 13. Statements by corporations, partnerships or 
individuals, in the issue of bonds and shares of stock. 14. Unforeseeable 
future matters relating to development of new media of information or new 
social practices.' 

Various States suggested further limitations too numerous to be enumer¬ 
ated here. Thus South Africa suggested, among others, the followinm- - 
‘The prohibition of opprobrious epithets, jeers or jibes in connexion 
with the fact that any person has continued or returned to work or has refused 
to work for any employer, or the sending of information as to any such fact 
to any person in order to prevent any other person from obtaining or retain¬ 
ing employment, etc., etc. 

‘ The restrictions imposed upon the publications of preparatory examina¬ 
tion and trial proceedings, where the olfence charged involves any indecent 
act or an act in the nature of extortion, or upon the publication of informa¬ 
tion which is likely to reveal the identity of an accused person under nineteen 
years of age or of a child concerned in proceedings before a children’s court.’ 
Many other limitations were added by South Africa and other States. 

See above, pp. 248-250. 

“* See above, pp. 286-290, and below, pp. 375-377. 
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8. Equality Before the Law and Freedom I'Rom 
Discrimination 

Article 8 

All nationals of the Slate shall enjoy full equality before the 
law and equal treatment in all respects by the autliorities of the 
State. In particular, there shall be no discrimination on account 
of religion, race, sex, colour, language, national origin, or political 
creed. No State shall lend the assistance of its judicial and other 
organs and resources for the purpose of enforcing or practising 
discrimination, from whatever source it may originate, contrary to 
the objects of this Bill of Rights. 

The principle of equality before the law and of prohibition of 
discrimination is of the essence of the rule of law and of human 
freedom. It is independent of the question of the natural equality 
of all human beings—which, notwithstanding some recurrent 
.shallow criticism, is both an inescapable postulate of ethics and, 
with regard to most fundamenUil aspects of human existence, a 
fact of nature."’ The foundations and limitations of the principle 
of equality have been examined elsewhere,'* and comment is 
required only with regard to two questions which arc likely to 
figure prominently in the application of the principle of equality 
in the future. These are the question of non-discrimination on 
account of sex and the question of the duly to prevent discrimina¬ 
tion by persons and bodies other than the State. 

The prohibition of discrimination on account of sex raises 
one of the most difficult issues connected with the substantive 
provisions of the Bill of Rights.'* To include specifically non¬ 
discrimination on account of sex among the obligations of the 
Bill is either to jeopardize, to that extent, its binding character or 
to make it impossible for some States to subscribe to it consistently 

See above. Chapter V. ‘ Democracy, like Christianity, would be meaningless if 
all human beings were identical; the whole point of Christianity is that, though, 
in fact, men differ morally, intellectually and materially, each one is treated by 
God as equal and of equal cosmic value; the whole point of democracy is 
that, in fact, men are unequal in physical, mental and moral endowments, 
and should he treated by the State as of equal social and political value': 
Woolf. After the Deluge, vol. I (1931), p. 260. 

='See I.B.R.M., pp. 115-119. 

It must be noted that the second sentence of Article 8 which prohibits dis¬ 
crimination is not intended to be exhaustive. It elaborates the general 
principle of equality announced in the first sentence. While it particularises 
sonic of the typical causes of discrimination, it cannot be interpreted as per¬ 
mitting others, for instance, discrimination on account of membership of a 
social class or status associated with property. 
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with a determination to abide by its provisions. It is a fact that in 
many countries of advanced civilisation the full legal equality of 
the sexes has not yet been achieved; that its absence is not regarded 
by public opinion—including in some cases a substantial minority 
of women—as inconsistent with the general principle of equality 
before the law; and that the unqualified intrcnluction of the 
principle of full equality of the sexes would be difficult to achieve 
and would be resisted. In Switzerland women do not possess and. 
according to .some, have not pressed for the right to vote or to be 
candidates in the elections to the national legislature. In 
many countries the disabilities of women have a religious origin 
and their removal is likely to encounter fanatical oppositit)n."'" 
In Belgium women voted for the first time in the general elections 
of 1949. The suffrage was conferred upon women in Panama 
in 1946, in Venezuela in 1947 and in Argentina in 1948. 
In many Latin-American States women are still denied the 
suffrage although these countries as a whole have been most 
prominent in urging equality of rights for women.■“ In Great 
Britain, after a protracted enquiry into the question of equal pay 
for men and women, the Government arrived in 1948 at the 
conclusion that it was not as yet feasible to adopt the principle of 
equal pay.'” The enquiries conducted in connexion with the work 
of the Commission on the Status of Women'' ' revealed the wide 
range of inequality in many re.spccts. It may be argued with much 
force that the principle of equality of men and women is so com- 

When in 1949 the propos;il was made in the Iranian Chamber to confer the 
right of suffrage upon women the authors of the proposal were shouted down 
us atheists. Similar charges were made in the same year against the pro¬ 
tagonists of female suffrage in India and Egypt. 

The Ninth International Conference of American States adopted in 1948 a 
C^onvention on the Granting of Civil Rights to Women. Article 1 of the 
Convention provided: ‘ The American States agree to grant to women the 
same civil rights that men enjoy.’ The same Conference adopted another 
Convention, Article 1 of which provided: 'The High Contracting Parties 
agree that the right to vote and to be elected to national office shall not be 
denied or abridged by reason of sex.’ The Conference also adopted an 
Organic Statute of the Inter-Aincrican Commission of Women. For the 
text of the Conventions and of the Statute see Annuls of the Organization of 
American States, vol. I, No. 1 (1949). 

■’®It was stated in 1948, in a memorandum of the Siecretary-Gencral of the 
United Nations (E/i096). that, according to the information supplied to him. 
the Government of the United Kingdom ‘cannot at this time apply the 
principle’. For a general discussion of the question of equality of pay see 
Economic and Social Council, 4th Year, 8th ^ssion, Fehrtiarv-March, 1949. 
pp. 92-100. 

See above, p. 262. 
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pelling and its continued denial so intolerable that, as in the case 
of slavery, the difficulties surrounding the subject must be regarded 
as of secondary nature; that the same applies to arguments based 
on the physical constitution of women and their claim, conceded 
in most countries, to special and more favourable treatment in 
some respects; and that participation in an international enactment 
of that nature may assist States in terminating what is essentially a 
relic of the past and a challenge to justice. The subjection of 
women in the political, civil and economic spheres and the slow¬ 
ness of the process of their emancipation are a reflection upon 
modern civilisation as a whole.”' and it seems proper that the 
collective clfort of the international community should become 
available for remedying the evils of what has now become an 
anachronism. On the other hand, in view of the prevailing 
practice in a considerable number of States, the inclusion of a clear 
obligation to abolish discrimination on account of sex may put 
the observance of the Bill of Rights under considerable strain. 
That contingency, as well as the fact that it is impossible to dis¬ 
regard the principle of non-discrimination on account of sex 
without weakening the moral authority of the Bill, raises the 
ciuestion whether in this particular matter the Bill ought to leave 
open the avenue, which mu.st remain exceptional, of adding a 
limited reservation, in the form of a separate Declaration,” 
relating to the scope or the time of the operation of the Bill in 
this respect. 


9. DiSCRIMINATtON BY BODIES OTHER IHAN THE STATE 

Another aspect of the question of equality and non-discrimination 
which requires comment is the extent to which the obligation of 
non-discrimination includes acts of bodies other than the State 
itself. In the first instance, it is clear that such obligation must 
cover ca.scs in which, although di.scrimination originates in a 
private act—such as a contract containing a restrictive covenant 
on account of race or origin—the courts of a country are called 

•'“See Lecky's Democracy and Liberty, vol. II (1896), pp. 415-461. It is of 
interest to note that Mormons, notwithstanding their polygamous creed, were 
among the first to grant full suffrage to women. See Lecky, op, at., 
vol. 1. pp. 453 c't seq. 

■‘•’See below, p. 390. 
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upon to lend the assistance of the State to the enforcement of the 
private act in question. The view has been expressed elsewhere 
in this book that such enforcement by the State of acts of dis¬ 
crimination of private origin is contrary to its own principal 
obligation of non-discrimination.”" The matter is of sufficient 
importance to warrant a .separate clause of the Bill of Rights. 
The same applies to acts of discrimination by authorities, bodies 
and organisations which although not directly organs of the State 
are indirectly so inasmuch as they are in receipt of State 
assistance through subventions, grants, exemptions from taxa¬ 
tion, and similar facilities. The words of the present draft— 
‘ no State shall lend the assistance of its judicial or other organs 
and resources for the purpo.se of enforcing or practising dis¬ 
crimination ’—arc designed to give expression to this particular 
obligation of the State. 

It may be a matter for discussion whether the State is not 
bound to prevent, by legislative action, discrimination by private 
individuals and bodies of individuals, licensed by the State, who 
perform a public function as in the case of innkeepers or owners 
of other establishments normally open to the public at large. The 
Bill of Rights enacted in 1947 ''’' by the Canadian Province of 
Saskatchewan lays down that ‘ every person and every cla.s.s of 
persons should enjoy the right to obtain the accommodation or 
facilities of any standard or other hotel, victualling house, theatre 
or other place to which the public is customarily admitted, regard¬ 
less of the race, creed, religion, colour or ethnic or national origin 
of such person or class of persons I n various countries, such 
as Great Britain,”' there is a statutory or common law duty of 
the innkeeper not to discriminate against members of the public 
asking for accommodation and other services. There may be 
substance in the view that in so far as private individuals and 
bodies obtain a licence for fulfilling services of a social and public 
character, or arc granted special facilities or exemptions by the 
State, they arc its organs. No attempt has been made in the 
present Draft to make the Bill of Rights sufficiently wide to 

®*Sec above, pp. 155-157, in relation to the obligations of the Charter. 

Article 11 {Year Book of Human Rights, 1947, p. 73). 

•‘® At common law it is an actionable wrong for an innkeeper to refuse accom¬ 
modation to a person who desires it: Lamond v. Richard [1897] 1 Q.B.541. 
The same applies to a common carrier: Great Western RIv. Co. v. Sutton 
(1869). L.R. 4 H.L., p. 237. 
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cover discrimination by private individuals and bodies in other 
respects. It is clear that a State which lends the arm of the law 
for the enforcement of such discrimination would be failing in 
its duties under the Bill of Rights."’ There remains the no less 

■■"The representative of France proposed in 1*^49 an Article in the Covenant 
according to which ‘any advocacy of national, racial or religious hostility 
that constitutes an incitement to violence or hatred shall be prohibited by the 
law of the State \ A provision of this nature probably goes beyond the 
normal scope of a Bill of Rights. No such protection was accorded by the 
‘Covenant’ proposed in 1949, which laid down that ‘everyone shall be 
accorded equal protection against any incitement to such discrimination’ - - 
a provision which means merely that if such protection is accorded it shall 
be accorded equally to everyone. In fact, most States represented on the Com¬ 
mission declined to accept such an obligation on the ground that its enforce¬ 
ment would be contrary to freedom of speech. On the other hand, while the 
Bill, as here drafted, does not impose upon the State the obligation to prohibit 
acts of that nature, the general clause of Article 19 certainly gives it the right, 
notwithstanding any provisions relating to freedom of speech and opinion, to 
prohibit incitement to discrimination and hatred on racial and other grounds. 
Moreover, the toleration of incitement to violence may be inconsistent with 
substantive obligations of the Bill relating to security of life and equality 
before the law. 

Reference may be made here to the following ‘ rights ’ which have 
appeared in the various proposals for Bills of Rights but which do not figure 
in the present draft. 

The to legal personality, —'Phis right figures both in the Universal 
Declaration of Human Rights and in the proposed Covenant of Human 
Rights. The first provides, in Article 6: ‘Everyone has the right to recog¬ 
nition everywhere as a person before the law An identical provision 
appears in the proposed ‘Covenant’. It is difficult to visualise the meaning 
of the right to a legal personality, and representatives of various Govern¬ 
ments on the Commission acquiesced in its inclusion with much hesitation. 
The proposal apparently had its origin in the practice of National-Socialist 
Ciermany. It is probably undesirable to give to such essentially transient 
practices the dignity of express refutation in a special Article of the Bill of 
Rights. 

The right to - The same consideration applies to the prominence 

given to the ‘ right to marry ’—a matter largely connected with the con¬ 
troversy which has centred on the question of Russian-born wives, mar¬ 
ried to foreign citizens, to whom the Soviet Government has denied the 
possihilily to leave the country (sec below, p. 401). It is difficult to 
postulate an absolute right to marry and to deny to the State the faculty 
to limit or prohibit marriages for eugenic reasons, or on account of 
blood or similar relationships. It is sufficient to recall the controversy, in 
England and some other countries, in the matter of the right to marry the 
sister of a deceased wife. There must also be considered prohibitions on 
religious grounds and the attitude of most States to polygamy. In Cleveland v. 
United States (67 Sup. Ct. 13 (1946)) the Supreme Court was divided on the 
question of the opprobrium attaching to Mormon polygamous marriages. Mr. 
Justice Murphy objected to the condemnatory characieri’zation, by the 
majority, of polygamy. He pointed out that it was a common form of marriage 
in ancient times, often mentioned in the Old Testament, and that it should 
not be classed with prostitution or debauchery. It may be noted that John 
.Stuart Mill—no mean apostle of liberty- was far from conceding any 
absolute right to marry. He was of the opinion that the laws in those countries 
which forbid marriage unless the parties can show that they have the means 
of supporting a family, do not exceed the legitimate powers of the State, 
and, though the question depends on local circumstances and feeling, arc not 
objectionable as violations of liberty. {On Liberty, Chapter IV.) 

The right of property. For reasons stated in more detail elsewhere (/.B./?.Af., 
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urgent question whether, in modern conditions, the duty of the 
State ought not to go beyond that and whether there ought not 
to be a right of protection against organised oppression from 
whatever source it may originate/" 


10. Tun Rights or Aliens. Expulsion or Aliens 

Article 9 

Aliens and stateless persons shall not be denied the full and 
equal protection of the Articles of this Chapter of the Bill of 
Rights and of other rights granted to them by the law of the Stale 
in which they reside. No alien or stateless person legally admitted 
and permanently residing within the State may be expelled except 
in pursuance of a judicial decision or recommendation as a 
punishment for serious offences laid down by law as warranting 
expulsion. 

This Article substantially reaffirms the existing rule of inter¬ 
national law in the matter of treatment of aliens. It is implicit in 
the previous Articles in which the protection of the rights laid 
down there is not limited to the nationals of the State. The 
Draft docs not provide for full equality of aliens and nationals— 
except with regard to the personal rights of freedom enumerated 
in Chapter 1 of the Bill. It is, to that extent, partly declaratory 
of existing international law. But only partly. For although 
the latter secures to aliens treatment in accordance with a 
minimum standard of civilisation, the Bill of Rights must—as 
does the present draft—^go beyond that. The Bill of Rights 

pp. 163, 164) no provision is made in the present draft for respect for the 
rights of private property. In particular the draft does not include a prohibi* 
tion of expropriation without compensation. However, such action by the 
State would be prohibited in so far as it offends against the principle of 
equality before the law. Neither can the provisions of the Bill of Rights 
affect the rule of international law according to which respect is due to the 
property of aliens, with the result that expropriation without compensation— 
which need not amount to full compensation (sec the author's observations 
in Oppenheim, International Law, vol. I, 7th ed., 1948, p. 318)—^is unlawful. 
On the omission of reference to the rights of property in the Declaration of 
Independence sec Malone, Jefferson the Virginian (1948), pp. 227, 228. 

•’ Sec President Truman's address at the Lincoln Memorial in Washington in 
June 1947: ‘We cannot be content with a civil liberties program which 
emphasises only the need of protection against the possibility of tyranny by 
the Government.. . . The extension of civil rights today means not protection 
of the people against the Government, but protection of the people by the 
Government’ (as quoted by Scott in Canadian Bar Review. 21 (1949), p. 536, 
and by Carr, Federal Protection of Civil Rights (1947), p. VTI). Sec also the 
Bombay Harijan (Removal of Disabilities) Act, 1946 {Year Book of Human 
Rights, 1947, p. 159). 
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is expressive of more than a minimum standard of civilisation. In 
addition, the Bill guarantees to aliens the equal protecti<m of such 
other rights as they are granted by the law of the State. It is not 
the purpose of the Bill of Rights to interfere with the rule, 
however unsatisfactory or petty it may be on occasions i?i its 
specific application, that legal limitations with respect to the 
cxcrci.se of professions, acquisition of property, and the like, may 
be imposed upon aliens. 

In comparison the provision relating to expulsion of aliens 
requires amplification. It is not suflicient to lay down that ‘ no 
alien legally admitted to the territory of a State shall be expelled 
therefrom except on such grounds and according to such 
procedure and .safeguards as arc provided by law." The 
administrative and legal procedure may be fully complied with, 
and yet expulsion may result in hardship which is offensive both 
to jastice and to human dignity. For this rca.son it is nece.ssary 
in this respect to distinguish between aliens who arc only tem¬ 
porarily present in the country and those who reside there 
permanently, in particular if they have e.stablished a family and 
a business there. The State must enjoy a greater degree of 
latitude with regard to an alien who has contrived to obtain 
admission for the purpose of an isolated political or commercial 
venture than in relation to a foreigner permanently established in 
the country. With regard to the latter the Bill of Rights would 
.seem to be the proper occasion for reaffirming the principle-- 
which has been crystallizing into a principle of international law 
—affording the alien a substantial measure of protection against 
arbitrary expulsion.*' It will be noted that the present Draft 
requires not only a judicial decision or recommendation as a 
condition of expulsion. It also requires that such a decision or 
recommendation .should take place in respect of serious 
offences only. 

The present Draft places stateless persons on the same footing 
as aliens with regard to both equality of treatment and liability to 

Article 12 of the Covenant as proposed in 1949 by the Commission on Human 
Rights. 

LB.R.M., pp. 124, 125. The Supreme Court of the United States observed 
in Fiswick v. United States (67 Sup. Ct. 224 (1946)): * although deportation 
is not technically a criminal punishment, it may visit great hardship on the 
alien. Bridges v. Wixon, 326 U.$.135. ... As stated by the Court, speaking 
through Mr. Justice Brandeis in Ng Fung Ho v. White, 259 U.S.276. 284, 
deportation may result in the loss “ of all that makes life worth living 
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Right of Asylum 

expulsion. There is otherwise no protection for these persons 
except in so far as the Bill applies to all individuals within the 
jurisdiction of the State. If Article 11of the proposed Bill 
becomes law the causes of statelessness will disappear. But there 
will remain stateless persons both on account of past practice and 
because of the continued operation of the law of States not bound 
by the Bill of Rights. 

11. Tur: Right OF Asyi.um 
Article 10 

Within the limits of public security and the economic capacity 
of the State, there shall be full and elTective recognition of the 
right of a.sylum for political offenders and for fugitives from 
persecution. 

The question of the right of asylum is one of the intricate 
problems of the Bill of Rights. The right of States to grant 
asylum in respect of political offences notwithstanding any 
existing extradition treaty has been generally recognised both in 
extradition treaties and by virtue of what has now become a 
customary rule of international law. According to the pre¬ 
dominant view the principle underlying that practice is not a 
legal right which the person accused of a political offence is 
entitled to invoke in his or her own name." Neither is a State 
under a legal obligation to grant asylum from persecution. Yet 
although the difficulties which would result in this respect from 
the assumption of a legal obligation, conferring a direct right 
upon individuals, are of a mo.st .serious character, an international 
enactment concerned with the fundamental rights and freedoms 
of the individual cannot ignore that question. Nor can it. 
consistently with its own dignity and purpose, contrive to solve it 
by verbal niceties and formulas.'* From the point of view of strict 
logic the provision of the right of asylum from persecution would 
seem unnecessary or even obnoxious. For if the Bill of Rights is 
adhered to there ought to be no room for persecution. It has 
also been argued that the existence of a right of asylum might 
encourage States to indulge in persecution of persons whom other 

See below, p. 347. 

**But see Fiscal v. Samper, decided in 1934 by the Spanish Supreme Court: 

Annual Digest, 1938-40, Case No. 152. 

See below, p. 422, with regard to the Universal Declaration of Human Rights. 
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States would then be under a duty to receive." Moicover, in an 
international system in which the right to government by con*nt 
has become an effective part of the law. there ought not to be a 
justifiable cause for revolutionary activities calling, w turn, lor 
political asylum. These logical objections do not touch the core 
of the problem—quite apart from the fact that there may be 
revolutions and persecutions in countries not bound by the Bill of 

Rights. 

At the same time it may seem impracticable to impose upon 
a State a rigid duty to receive any number, however great, of 
political offenders and victims of persecution. Thus it would 
have been difficult for neighbouring States to receive all the 
victims of the racial persecution by National-Socialist Germany— 
though the eventual fate of those victims, whose regulated and 
proportional ab.sorption by these States would not have proved 
altogether above their re.sources. is in itself a most compelling 
argument in favour of some such solution as that envisaged in the 
present Draft. It provides for a duty of asylum, on the part of 
States, ‘within the limits of public security and the economic 
capacity of the State ’. Of these limits the State mu.st be the .sole 
judge. To that extent the legal obligation would be imperfect. 
But it would be a legal obligation, to be executed in good faith. 

It would be a contribution to restoring active faith in the worth 
and dignity of man. For the same reason its absence would 
derogate from the authority of a Bill of Rights." 

12. Thi: Right to Nationality. Emigration and 
Expatriation 

Article 11 

Every person shall be entitled to the nationality of the State 
where he is born unlc.ss and until on attaining majority he declares 
for the nationality open to him by virtue of descent. 

"■‘Sec below, p. 421. 

For recent constitutional regulation of the right of asylum see, for instance, 
the Italian constitution of 1947 which provides, in Article 10, that 'any alien 
debarred in his own country from the effective exercise of democratic liberties 
guaranteed by the Italian Constitution shall have the right of asylum in the 
territory of the Republic on conditions laid down by law ’ and that * no alien 
may be extradited for political offences Article 26 applies the same principle 
to nationals. The Preamble to the French Constitution of 1946 lays down 
that * anyone persecuted because of his activities in the cause of freedom has 
the right of asylum within the territories of the Republic 
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Right to Nationality 

No person shall be deprived of his nationality by way of 
punishment or deemed to have lost his nationality except eon- 
currently with the acquisition of a new nationality. 

The right of emigration and expatriation shall not be denied. 

The object of the first two paragraphs of this Article is to 
assure to the individual the effective right to a nationality or, to 
put it negatively, to protect him from statelessness."' Nationality 
may not be a ‘ natural ’ or ‘ inalienable ’ right. Its importance is 
conditioned by the existence of .sovereign States claiming to be 
the indispensable link between the individual and international 
law. It is that very claim which makes statelessness illogical and 
objectionable. The Bill of Rights is the proper occasion for laying 
down the principle—^and the obligation—of the progressive 
abolition of statelessness. This is so although there arc indica¬ 
tions that the concept of nationality, as a requisite of protection, 
may be losing its former rigidity. Witness, for instance, the 
status, in Great Britain, of the citizens of the Republic of Ireland 
- a country which considers itself a foreign State in relation to 
Great Britain; or, generally, the multiplicity and interplay of 
nationalities within the Commonwealth; or, as shown in the 
Nationality Act of 1948, the abandonment of the view that 
naturalisation in a foreign country automatically brings British 
nationality to an end."” The undoubted relaxation of the rule 
as to nationality of claims has acted in the same direction.”" Thus 
it is now generally agreed that, in effect, parties to an international 
instrument—such as a Minorities Treaty or Mandate or Trust 
Agreement—^are entitled to act on behalf, or take up the case, of 
individuals who are not their nationals. The same applies to any 
treaty regulating statelessness or the condition of stateless 
persons. Moreover, as the Charter of the United Nations imposes 
the obligation to respect human rights and fundamental freedoms 
regardless of nationality and as the same applies to any proposed 
Bill—or Covenant—of human rights it would appear that, 
pro tanto, the importance of nationality has been diminished. 
Nevertheless the evils of statelessness, and especially its implica¬ 
tion that the State can play fast and loose with what is at present 

See I.B.RM.. pp. 126-128. 

*®See on all these aspects of the British Nationality Act, 1948, Mervyn Jones in 

British Year Book of International Law, 25 (1948), pp. 158-179. 

.See above, p. 55. 
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an essential legal attribute of human personality, are such that 
no adequate Bill of Rights can leave that problem on one side. 
This circumstance explains why the recognition of the right to a 
nationality has figured prominently in the various proposals for 
Bills of Rights. 

However, as with regard to the other aspects of the BUI of 
Rights, this is not a problem which admits of merely verbal 
solutions. In particular, it cannot be solved by the adoption of 
a formula prohibiting the State arbitrarily to deprive its citizens of 
their nationality. States do not purport to act arbitrarily in that 
matter. They act for what they believe or allege to be good 
rea.sons such as punishment for disloyalty or political offences 
generally. These reasons cannot be supported by reference to 
wider principles. In some countries—such as the United States 
and Great Britain—^the objectionable character of deprivation of 
nationality for disloyalty is emphasised by the fact that the 
practice is confined to naturalised persons—as if the latter, for 
the mere reason that their nationality is due to a voluntary act. 
were bound by a more exacting duty of allegiance.'" Nothing 
short of a general enactment—^for which the Bill of Rights 
provides a proper opportunity—can do away with that practice. 
In other respects, such as lo.ss of nationality upon marriage," 
recent legislation of many States, largely following upon the 
Hague Convention of 1930, has clearly adopted the principle 
that no loss of the previous nationality ought to occur unless a 
new nationality is acquired. In a different sphere, the general 
adoption of the principle outlined in the first paragraph of the 
proposed Article 11 would contribute substantially to the abolition 
of statelessness and to the recognition of the right of the individual 
to a nationality. No vital—or even important—interest prevents 
any State from adopting the territorial principle, without 

According to Swiss law both naturalised and Swiss-born citizens can be 
deprived of their nationality for anti-national activities outside the country : 
(1941) 57 Rccueil Officicl, p. 1289; Eidgenossische Gesetzsammlung, No. 21 
(1949). 

International practice has in other respects tended to acknowledge the principle 
of equality of the sexes in the matter of nationality. Thus while, previously, in 
cases of cession or annexation of territory, the option of nationality on the 
part of the husband covered his wife, recent peace treaties lay down that the 
option of the husband shall not constitute option on the part of his wife. 
See, for instance. Article 19 of the Peace Treaty with Italy of 1947. 
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necessarily abandoning the principle of descent, as the basis of 
acquisition of nationality by birth. 

The same applies to the right of expatriation, i.e., the right of 
the individual to divest himself of his existing nationality by 
assuming the nationality of another State. The unqualified 
recognition of that right is not only desirable for the sake of avoid¬ 
ing international friction of the kind which during a substantial 
period of the 19lh century marred the relations of Great Britain 
and the United States. It is also essential, once more, for the 
assertion of the dignity of man otherwise tied by irrevocable 
bonds to the nationality of a State which he may find inconvenient 
or hateful. Many States have now recogni.sed the right of 
expatriation, but the only measure of international agreement that 
could be reached on the subject at the Hague Codification Coji- 
fercnce in 19.30 was that relating to .such minor matters as the 
grant of expatriation permits and the like. 

The right of emigration—^the practical benefits of which are 
rigidly circumscribed by the absence of a corrc.sponding right of 
immigration—is of similar significance. There .seems to be no 
compelling reason militating against its recognition. Even the 
duty of military service need not stand in its way .so long 
as the State is free to prescribe that a person thus withdrawing 
himself from that duty shall forfeit the right of returning to his 
country.’” The refusal to allow emigration on the ground of non- 
fulfilment of financial obligations is no more justifiable than 
imprisonment for debt.” The abuse of the right of emigration 
for the purpo.se of avoiding family obligations of maintenance 
could be countered by a convention for international maintenance 
orders to which the signatories of the Bill of Rights would be 

•’■'‘The ‘Covenant’ proposed in 1949 provided, in Article 11 (2), that 'anyone 
is free to return to the country of which he is a national As the ‘ Covenant ’ 
left unimpaired the right of States to deprive a person of his nationality, 
a State might be able to avoid the obligations of that Article by the simple 
expedient of depriving the person in question of his nationality. 

•’* In the proposal for the ‘ Covenant ’ submitted by the Commission on Human 
Rights in 1949 it was provided, in Article 10, that ‘ no one shall be imprisoned 
merely on the grounds of inability to fulfil a contractual obligation * a pro¬ 
vision which leaves intact the right to imprison a person for ‘ unwillincness' 
to fulfil a financial obligation. The representative of the United Kingdom 
suggested that ‘ a person who did not pay a contractual debt when he had the 
means of doing so committed a crime by the very fad that he did not fulfil 
an obligation ’ (E/CN.4/S.R.1()2, p. 9). 



350 The International Bill of the Rights of Man 

expected to become parties. The ‘ Covenant ’ proposed by ihc 
Commission on Human Rights rendered the right of emigration 
illusory to a large extent by making it dependent upon ‘any 
general law. adopted for specific reasons of national security, 
public safety, or health 


13. Thi; Right to Government by Consent 


Article 12 

No State shall deprive its ciluens of the effeclive right to 
choose their governments and legislators on a footing of etjuality 
according to universal sulfragc. in free, secret, and periodic 
elections. The freedom of the elections shall not be limited to 
lists proposed or in elTcct determined by the Government. 

The significance of the above provision of the Bill of Rights 
and the feasibility of its judicial enforcement in the national and 
international sphere are discussed elsewhere in this book.** In 
consenting to that Article the parties to the Bill would, to some 
extent, provide, as docs the Constitution of the United Slates in 
the matter of Republican Government, a guarantee of the 
democratic form of government—a step which, if accompanied 
by the adoption of the practice of refusing recognition to revolu¬ 
tionary governments declining to submit the confirmation of the 
revolutionary change to a popular vote, under international 
supervision, would go far in the direction of making the right of 
man to government by consent both real and enduring.*' 

The concluding sentence of the Article is intended to meet the 

Article 11. The same Article provided, subject to the .same comprehensive 
limitation, that ‘everyone has the right to liberty of movement and is free 
to choose his residence within the borders of each Slate' -a provision which, 
if adopted, would probably make illegal direction of labour in accordance 
with enactments such as the British Control of Engagements Order -a 
measure repealed in 1950. The Australian representative before the Com¬ 
mission pointed out that the restrictions on the freedom of movement of 
indigenous peoples were in their interest. They were backward in many 
respects and it was not always desirable to encourage their contacts with 
the white population. In urban centres they were liable to contract 
diseases from which the white population was more or less immune. It was 
also necessary to regulate the movements of newly arrived immigrants 
(H/CN.4/SR.106, p. 3). 

®®See above, pp. 281-284. 

On the close connexion between the right to government by consent and the 
law of recognition of governments see the author’s Recognition in International 
Law (1947), pp. 169-174. For a useful survey of the question of free elections 
in Eastern Europe after the Second World War see Stone in Bulletin of State 
Department, 17 (1947), pp. 311-323 
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expedient adopted by some States of totalitarian complexion. 
Experience has shown that without some such safeguard the 
freedom of elections is to a large extent nominal. 


14. Dkpi-ndent Communities and the Right to 
Government bv Consent 

Article 13 

Whenever the political condition or the stage of development 
of communities which have not yet attained full political indepen¬ 
dence or which constitute a colony or a trust territory require the 
application of the principle of trusteeship or of political tutelage, 
such modification of the right of self-government shall be subject, 
in accordance with the Charter of the United Nations, to the 
effective recognition of the principle of the eventual independence 
of these communities in accordance with their development and 
the wishes of their populations. 

While, as stated in Article 17, the obligations of the Bill of Rights 
are binding upon States in relation both to their metropolitan 
territory and to any other territory under their control and jurisdic¬ 
tion. the principle of government by consent cannot fully apply 
to territories which do not as yet enjoy full .self-government. Such 
denial, in relation to colonial peoples and territories under trustee¬ 
ship. of a fundamental human right can be justified on the sole 
ground that it is temporary and that it takes place in the interest 
of the territories and the populations concerned and not for the 
benefit of the administering State. The temporary nature of that 
deprivation of the right to government by consent is expressed 
both in Article 76 of the Charter (in relation to trust territories! 
and in Article 73 (in relation to other non-self-governing 
territories). The former refers to ‘progressive development 
towards self-government or independence ’; the latter speaks of 
‘peoples which have not yet attained a full measure of self- 
government ’. The proposed Article 13 of the Bill of Rights 
gives expression to that recognition of the principle of the 
eventual independence of these communities. It recognises the 
general competence of the United Nations in the matter. The 
problem raises the question of the co-operation between the 
organs of the United Nations specially entrusted with the 
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territories in question and the organs, such as the Economic and 
Social Council and the Commission on Human Rights, con¬ 
cerned with the implementation of human rights and fundamental 
freedoms. Experience has shown that that co-operation is fully 
practicable.'" 


15. ThP. RK5HT.S OF MINORITIES 
Article 14 

In Stales inhabited by a substantial number of persons of a 
race, language or religion other than those of the majority of the 
population, persons belonging to such ethnic, linguistic or 
religious minorities shall have the right to establish and maintain, 
out of an equitable proportion of the available public funds, their 
schools and cultural and religious institutions and to u.sc their own 
language before the courts and other authorities and organs of 
the State. 

The problem of ethnic, linguistic, or religious minorities within 
the national Slate is not only a question of preservation of 

international peace.with which experience has .shown it to be 

closely connected. It is also a problem of a fundamental human 
right. Political minorities may be oppressed by discrimination in 
civil and political life. The duty of abstention from discrimina¬ 
tion follows directly from the principle of equality. It is provided 
for in another part of the Bill of Rights. '” But a minority may 
suffer for reasons other than denial of equality before the law. 
It may be oppre.ssed as the result of deprivation of legitimate 
opportunities for the maintenance and development of the 
qualities and of the heritage of its distinct entity. These may be 
as precious to it as any other fundamental rights. Minorities 
have .sacrificed their life and freedom in order to preserve them. 
From this point of view the claims of the ethnic, religious or 
linguistic minorities are no less entitled to respect than other rights 
guaranteed by the Bill. Inasmuch as such minorities are 
required to make their contribution to the national resources 
without receiving the opportunity—in the same or similar measure 
as the members of the majority—of maintaining and developing 
values which are dear to them, they are denied equality before 
the law. The cultural and linguistic unity of the national State 

■'* See above, p. 227. 

See above, p. 338. 
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at the expense of its minorities is not an ideal entitled to respect 
so absolute as to sanction the denial of equality thus conceived. 
The intimate connexion between the principle of equality before 
the law and the assurance for minorities of ‘ suitable means for 
the preservation of their racial peculiarities, their traditions, and 
their national characteristics’ was clearly shown by the Per¬ 
manent Court of International Justice in the Advisory Opinion, 
given in 1935. on the Minority Schools in Albania. The Court 
said: ‘ These two requirements arc indeed closely interlocked, for 
there would be no true equality between a majority and a minority 
if the latter were deprived of its own institutions, and were con¬ 
sequently compelled to renounce that which constitutes the very 
c.s.sence of its being as a minority.’ It was a sign of political 
and moral retrogression in international relations after the Sccoin ’ 
World War that that aspect of the protection of minorities received 
less attention than after the termination of the First World War. 
That retrogression found expression, among others, in the fact 
that even in the Universal Declaration of Human Rights—a 
document which did not impo.se legal duties upon any State—no 
room was found for the positive recognition of what mu.st be 
regarded as a basic human right of the members of national 
minorities.''' Yet the principles underlying this a.spcct of the Bill 
of Rights are already enshrined in the practice of many States.'" 
Their urgency has been rccognLsed in the creation, in connc.sion 
with the work of the Commission on Human Rights, of the Sub- 
Commission on Non-Discrimination and Protection of 
Minorities.'" They are capable of legislative regulation enforced 
by courts. The adequacy of such lcgi.slalion and the manner in 
which it is given effect by courts are a proper subject of appeal to 
and invc.stigation by an international authority. The activity of 
the Permanent Court of International Ju.stice showed that that 

P.C.I.J., Scries A/B. No. 64. o. 17. 

See below, p. 424. 

• ^Sce Ui.RM., p. 1.54. And see /7m/., pp. 151-155. 

'•‘See above, p. 265. In 1949 the Sub-Comrni.ssion on Prevention of Discrimina¬ 
tion and Proteclion of Minorities asked the Commission on Human Rights 
to forward to the General Assembly a draft resolution recommending that, 
in thcinlere.st of enabling recognised minority groups to maintain their cultural 
heritage. Member Governments should provide adequate facilities in dis¬ 
tricts, regions, and territories where those groups represent a considerable 
portion of the population for: (a) the use in judicial procedure of their own 
language; and (b) the teaching in State-supported schools of the language of 
such groups. 
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aspect of the protection of minorities is a suitable subject of into; 
national judicial review.” 

16. Social and Economic Rights 
Article 15 

Slates shall, within the limits of their economic capacity an-l 
development, make provision for securing effectively the right to 
work, to education, and to public assistance in case of unemploy¬ 
ment, old age, sickness, disablement, and other cases of un¬ 
deserved want. 

Article 16 

Slates shall, through national legislation and international 
co-operation, endeavour to secure just and humane conditions of 
work. 

These two Articles represent the social and economic provisions 
of the Bill of Rights. In a distinct sense they approach a mere 
declaration of policy in the same way in which modern constitu¬ 
tions, which almost invariably contain detailed declarations on 
the subject, give expression to what is now generally regarded as 
an essential purpose and justification of the State. The main 
difficulty connected with this category of rights is that of inter¬ 
national supervision and enforcement. Subject to the unavoidable 
qualification of all rights—such as that expressed in Article 19 
relating to public welfare or the legitimate rights of others"’— 
there is no insuperable difficulty in assuring compliance on the 
part of a State with the other obligations of the Bill of Rights such 
as freedom from arbitrary arrest, freedom of association, the 
right to nationality or the right of suffrage. But there is no 
specific te.st of observance, in an individual case, of the obligation 
to secure just and humane conditions of work, or the right to 
work, or adequate opportunities of education. This is so largely 
for the reason that while the compliance with other obligations of 
the Bill of Rights may fairly be deemed dependent on the will 
of the State and its organs, that cannot always be said with 
regard to obligations in the sphere of social and economic rights. 

See the Advisory Opinion, referred to above (p. 353), on the Albanian Minority 
Schools. Sec also the Advisory Opinion, given in 1932, on the Treatment of 
Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig 
Territory. Series A/B, No. 44. And see Feinberg, La juridiction de la Cour 
Permanente de Justice Internationale dans le systeme de la protection 
internationale des minorites (1931). 

See below, p. 365. 
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Thus the securing of the right to work, to education, and to public 
assistance in case of unemployment and old age, depends on the 
economic condition and development of each State. Moreover, 
while with regard to personal rights of freedom the test is, in 
principle, absolute and admitting of no qualifications, the social 
and economic rights are to a large extent related to the pre¬ 
dominant standard of life and a variety of social and economic 
factors in the country concerned. 

However, although in this sphere there can be no question, as 
a rule, of a direct judicial remedy, national or international, 
available to individuals, the affirmation of these rights need not be 
merely in the nature of a declaration divorced from any obligation 
of observance. Whether a State is persistently neglectful of its 
duties in this respect and whether it declines a reasonable measure 
of international co-operation, such as effective participation in 
conventions concluded under the auspices of the International 
Labour Organisation, Ls not a matter of purely discretionary 
judgment. But the method of the ascertainment of that fact must 
be different. It must take place through non-political inter¬ 
national agencies"'" able and authori.sed to act, not only upon 
specific complaints but also by reference to the general conduct 
and attitude of a State, and to influence its actions in ways other 
than a formal judicial finding.'" Even so the affirmation of social 
and economic rights must in some measure approach a general 
declaration of principle. However, reasons have been given why 
these rights must form an integral part of the Bill of Rights." 

See above, p. 285. 

See above, p. 286. 

See above, pp. 284-286. In 1949, at the meeting of the Commission on Hninii/i 
Rights which proposed a provisional draft of the Covenant for submission 
to Governments, the Australian representative pul forward detailed Articles 
relating to economic and social rights. These Articles, introduced in an 
address which merits careful reading (E/CN.4/S.R.131, pp. 2-5), dealt with 
the right to work, w'ith wages and working conditions, with protection against 
unemployment,illness,and old age,with limitation of working hours, with the 
right to education, and, somewhat incongruously, with the right to nationality. 
The proposals contained the constructive suggestion, which is partly in 
accordance with the views put forward in this book, that specialised agencies 
shall be entrusted with the task of reporting upon the steps taken by various 
States for the implementation of social rights. There seems, accordingly, 
to have been no justification for the emphatic observation of the representa¬ 
tive of the United Kingdom, in announcing the intention of the British delega¬ 
tion to vote against the inclusion of the relevant Articles in the Covenant, 
that it was ' nece.ssury to combat the illusion that a gesture alone would 
suffice to transform the structure of States from top to bottom’, and that 
Mhe Commission must refrain from drafting Articles which would make it 
impossible for many countries to adhere to the Covenant ’ {ibid., p. 5). 
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THF^ IMPLEMENTATION AND ENFORCEM wn J 
OF THE BILL OF RIGHTS 

1. Thi- Incorporation of thi; Bii l of Rioiits as Part of 
Municipal Law 

Thf Articles, commented upon in this C hapter, of the Bill of 
Rights arc concerned with the question ol its implementation 
and enforcement, both national and international. The 
prcoccupiition with the enforcement of the Bill of Rights ought 
not to conceal the fact that the most elTective way of giving 
reality to it is through the normal activity of national courts 
and other organs applying the law of the land. Only in cases 
of an allegation that the national legislature has deliberately 
violated the Bill of Rights or that the highest national courts and 
agencies have become guilty of an unredressed denial of justice 
in violation of the law of the land will there be occasion for 
the international procedure contemplated in Part 11 of the Bill 
of Rights, For that reason provision must be made, in the first 
instance, for the incorporation as part of the municipal law of the 
wSignatory States of those provisions of the Bill of Rights which 
lend themselves to enforcement by means of national legislation. 
These are the rights which f(^rm the subject matter of Part L 
Chapter L of the Bill of Rights, namely, all rights other than 
those in the economic and social spheres. 

Article 17 

Every State shall, by appropriate constitutional means, adopt 
Chapter I of Part I of this International Bill of the Rights of Man 
as part of its domestic law. The elTect of such adoption shall be 
an obligation to abrogate or to alter any existing statute or any 
other rule of law inconsistent with these Articles of the Inter¬ 
national Bill of the Rights of Man. The Parties to this Bill of 
Rights shall communicate to the Secretary-General the legislative 
and other measures taken in order to give effect to that obligation. 


356 



357 


Enforcement of the Bill 

The Bill of Rights shall not be abrogated or modified, by legisla¬ 
tive action or otherwise, save in pursuance of international agree¬ 
ment or authorisation. 

Nothing in the constitution of any Federal Stale shall relieve 
that State of the obligations of this Bill of Rights. 

It does not appear essential that the provisions of the Bill 
of Rights should be made part of the written constitution of the 
Signatory States—a difficulty which is insurmountable in States 
which do not possess written constitutions. The main difference 
between the incorporation of the Bill of Rights as part of the 
constitution of States bound by the Bill and its incorporation 
as part of the ordinary law of the land is that in countries with 
a written constitution, unless the first alternative is adopted, it 
would not be possible for courts to exercise the power of declaring 
national legislation unconstitutional as being contrary to the 
provisions of the Bill of Rights. This they would be able and 
bound to do if the Bill of Rights were made part of the constitu¬ 
tion. However, the difference is not as far-reaching as may seem 
at first sight. For.admiltedly.if the Bill is incorporated as part of 
ordinary municipal law, national courts would be prevented from 
annulling or declaring unconstitutional any subsequent national 
legislation inconsistent with the Bill. But unless such subsequent 
lcgi.slation is clearly and deliberately contrary to the Bill of Rights 
which is part of the international obligations of the State ■ a 
remote contingency—courts, in countries without a written con¬ 
stitution, will, in pursuance of an established rule of construction, 
go to the utmost length in interpreting subsequent legislation so 
as not to make it conflict with the international obligations of 
the State. In the exceptional cases in which the legislature were 
deliberately to flout the international obligations of the State the 
proper remedy would not be judicial review by national courts 
but appropriate action by international agencies. 

The second apparent advantage of incorporating the Bill of 
Rights as part of the constitution of the State would be to make 
it impossible for the legislature to depart from its provisions 
except by way of constitutional enactment. However, the object 
of making the personal and political rights of freedom part '.if 
constitutional law may be achieved—and achieved more success¬ 
fully—by means of the international obligation of the Stale not 
to alter its municipal law in this respect except in pursuance of 



358 


The International Bill of the Rights of Man 

international agreement or authorisation. This, as the ca!« may 
be may mean either the United Nations or, if the Bdl of Rights 
comes into being outside it, the Signatory States themselves. The 
provisions of the Bill thus incorporated would be only those 
relating to personal and political rights of freedom. For only 
these rights can properly be enforced by judicial or administrative 
proce.ss. For the rea.sons stated, the same degree and kind of 
enforceability are not feasible with regard to social and economic 
r/g/ite.' 

Finally, the que.stion arises whether the manner of the adoption 
of the Bill of Rights should be based on the assumption that its 
obligations would become automatically part of the law of the 
State or whether provision should be made for such express 
legi.slativc changes as may be required to bring the law of the 
State into conformity with the Bill of Rights. While in some 
States treaties become automatically the supreme law of the land, 
this is not .so in others. Thus, for instance, in Great Britain the 
provisions of treaties affecting private rights do not become part 
of municipal law unless and until they have been made so through 
an enabling Act of Parliament. And even in countries, such 
as the United States, where treaties concluded in accordance with 
the Constitution become the supreme law of the land, the differ¬ 
ence between self-executory treaties and others is not invariably 
clear. In view of this, the mo.st appropriate course would seem: 
(a) for the Signatory States to bind themselves to make the Bill 
of Rights part of their national—not necessarily constitutional— 
law by such means as the constitution provides; (b) to lay down 
that the effect of the Bill shall not necessarily be the automatic 
abrogation or modification of such parts of municipal law as are 
inconsistent therewith, but the obligation to enact such altera¬ 
tions as may be neces.sary;° (c) for the Signatory States to accept 
the obligation to communicate to the United Nations the measures 
taken in that connexion. While, in general, it is not to be expected 


^ See above, p. 355. 

"In the ‘Covenant’ proposed by the Commission on Human Rights in 1949, 
Article 2(2) provided that ‘each State party hereto undertakes to ensure that 
any persons whose rights or freedoms as therein defined are violated shall have 
an effective remedy before the competent national tribunals notwithstanding 
that the violation has been committed by persons acting in an official 
capacity It is difficult to see the object of that provision. It is of the essence 
of the rule of law that once the obligations of the Bill of Rights have been 
made part of the law a judicial remedy, except with regard to so-called ‘ acts 
of State is available against persons violating these obligations. 
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that the Bill of Rights will necessitate far-reaching changes in 
the law of the States which will adopt it, a reasonable period of 
time ought to be allowed to each State for a comprehensive survey 
of its law in relation to the requirements of the Bill of Rights. 


2. Thl Position of Fedf.ral States 

In this connexion there must be considered the question of the 
position of Federal States in relation to the Bill of Rights. The 
general aspect of that problem is discussed elsewhere in this 
book.’ The conclusions reached there are incorporated in the 
last paragraph of the proposed Article. It is a conclusion reached 
with much hesitation. More than any other provision, it exposes 
the Draft to the charge of dogmatism and rigidity. For its prac¬ 
tical effect may well be, though this is not inescapably so, that 
great and freedom-loving States may remain outside the orbit of 
countries voluntarily submitting to that most significant measure 
of international progress. Yet, in a distinct sense, this question 
is the touchstone of the reality of the Bill of Rights. What 
would be the authority of a Bill of Rights which in effect 
releases a number of signatories from its principal obligations? 
That precisely would be the result of the provision in the 
‘Covenant’ proposed by the Commission on Human Rights in 
1949 and laying down that: — 

‘(a) With respect to any Artieles of this Covenant which the 
Federal Government regards as wholly or in part appropriate 
for federal action, the obligations of the Federal Governments 
shall, to this extent, be the same as those of parties which arc 
not Federal States; 

‘ (b) In respect of Articles which the Federal Government regards 
as appropriate under its constitutional system, in whole or in 
part, for action by the constituent Stales, Provinces, or 
Cantons, the Federal Government shall bring such provisions, 
with favourable recommendation, to the notice of the appro¬ 
priate authorities of the States, Provinces or Cantons at the 
earliest possible moment.’ * 

•’ See above, p. 303. 

*It will be noted that according to the proposal of the United States it is for 
the Federal Government itself—and not for any outside body—to decide 
whether an Article of the Bill of Rights comes within the sphere of Federal 
action. For a discussion of the subject see E/CN.4/S.R.129. 



360 The International Bill of the Rights of Man 

Undoubtedly there are weighty reasons favouring the accept¬ 
ance of that drastic limitation of the obligations ot Federal . 
In the first instance, there arc already, to take the crucial example 
of the United States, some rights protected by the lnt.’nr!:!:)-vi| 
Bill of Rights with regard to which the jurisdiction ol the Laiitcd 
States is paramount over that of the States of the Union. While 
(he clauses of the original Bill of Rights of the United States- - the 
first eight Amendments to the Constitution- arc a limitation upon 
the Congress only," this docs not apply to later Amendments, in 
particular to the fourteenth Amendment in which the final 
sentence of Section I reads as follows: — 


‘ No Stale shall make or enforce any law which shall abridge 
the privileges or imniiinitics of citizens of the United Slates, nor 
shall any person deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its 
Jurisdiction the equal protection of the laws.’ 


That Amendment in itself, even in its literal interpreta¬ 
tion, subjects to federal jurisdiction a considerable segment of 
the rights protected by an International Bill of Rights. But the 
Supreme Court has gone beyond this literal interpretation. 
Although originally it refused to hold that ‘ the privileges and 
immunities of citizens of the United States ’ covered the civil 
liberties of the Bill of Rights,* its more recent practice has tended 
to affirm the authority of the Fourteenth Amendment in relation 
to at least some fundamental civil liberties such as the freedom of 
the Press ' and, generally, ‘ those fundamental principles of liberty 
and justice which lie at the base of all our civil and political insti¬ 
tutions In a somewhat hesitating manner the Supreme Court 
has held these fundamental principles to cover freedom of 
religion,’ freedom of speech.” and the right of assembly and 


•■' The proposal put forward in 1789 to limit the power of the States was not 
accepted. Thus Congress considered—and rejected—the proposal. 


* The Slaufihtcr-House Cases (1873), 16 Wallace, 36. See also Maxwell v. Dow 
(1900), 176 U.S.581; Twining v. New Jersey (1908), 211 U.S.78 
’’Near v. Minnesota (1931), 283 U.S.697. 

^Palko V. Connecticut (1937), 302 U.S.319, 328. 


• West Virginia State Board of Education v. Barnette (1943), 319 U.S.624. 

(1940), 310 U.S.88; Carlson v. California (1940), 310 
/forvey (1935), 296 U.S.404; Madden v. Kentucky 

(1940), 309 U.S.83. 
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petition, but not, it appears, safeguards in criminal trials and in 
the matter of unreasonable search and seizure.” 

It is thus clear that an important breach has been opened in the 
restrictive interpretation of the Fourteenth Amendment. More¬ 
over, there are significant indications that the latter may be 
extended to cover, in effect, not only direct Stale action, but also 
enforcement by the State of discrimination on the part of private 
individuals and bodies.*" To these developments there must be 
added the distinct tendency, which has manifested itself in a variety 
of ways, of extending Federal jurisdiction and limiting the juris¬ 
diction of the States by reference to the twin doctrines of Missouri 
V. Holland'"' permitting congressional legislation in matters, 

Sed quaere. On the intimate connexion of the various freedoms imaranteed 
by the Constitution sec the following passage in the Dissenting Opinion of 
Mr. Justice Frankfurter in Harris v. United States (1947), 67 Supt. Cl. 1098; 

‘ How can there be freedom of thought or freedom of speech or freedom of 
religion, if the police can, without warrant, search your house and mine from 
garret to cellar merely because they are executing a warrant of arrest? How 
can men feel free if all their papers may be searched, as an incident to the 
arrest of someone in the house, on the chance that something may turn up, or 
rather, be turned up? Yesterday the justifying document was an illicit ntion 
book, tomorrow it may be some suspect piece of literature.’ And see C arr, 
Federal Protection of Civil Rights (1947), pp. 12 et seq. See also Konvii/. 
The Constitution and Civil Rights (1947). The * equal protection of ihc laws ’ 
clause in the Fourteenth Amendment has been used against exclusion of 
Negroes from juries and from primary elections. See, in particular. Smith v. 
Allwright (1944), 321 U.S.649, where the Court said ipvr Mr. Justice Reed): 

‘ When primaries become a part of the machinery for choosing officials, state 
and national, as they have here, the same tests to determine the character of 
discrimination or abridgment should be applied to the primary as arc applied 
to the general election \ On the po.ssible far-reaching eliccls of the decision 
see Columbia Law Review, 47 (1947), pp. 76-98. See also United States \. 
Saylor (1944), 322 U.S.385, where the Court asserted the power of the Federal 
Court to punish election frauds. Federal protection has been extended to 
Negroes in the field of transportation. In 1946 the Supreme Court, basing 
its decision on the commerce clause of the Constitution rather than on the 
14th Amendment, invalidated, apparently for the first lime, a statute involving 
segregation of whites and Negroes in the matter of transportation; Morgan 
V. Virginia (1946), 328 U.S. 373. Similar developments have taken place in 
the field of education (see Sipuel v. Board of Regents (1948), 332 U,S.631) and 
Negro labour rights. See the instructive note on the subject in Yale Law 
Journal, 56 (1946-1947), pp. 1059-1067. Increased protection has been granted 
to Jehovah's Witnesses, an unpopular religious group. In 1943 the Supreme 
Court, reversing its previous decision, held that a resolution of a local school 
board requiring all children to salute the United States flag violated the First 
Amendment; West Virginia State Board of Education v. Barnette (1943), 319 
U.S.624. And see generally Morroe Berger in Columbia Law Review, 49 
(1949), pp. 201-230. On the Federal power to pro.secute violence against 
minority groups see Yale Law Journal, 57 (1948), pp. 855-873. 

*-See Shelley v. Kraemer, referred to and commented on above, pp. 149, 152. 

(1920) 252 U.S.4I6. For a similar trend in Australia see R, v. Burgess, ex parte 
Henry (1936), 55 C.L.R. 608. On the other hand see, as to Canada, the 
decision of the Judicial Committee of the Privy Council in Attorney-General 

for Canada v. Attorney-General for Ontario, [1937] A.C. 326.as to which 

see Canadian Bar Review, 15 (1937), pp. 393-507 (a symposium). 
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otherwise within the jurisdiction of States, covered by a treaty 
and the doctrine extending Federal jurisdiction by reference 
to the vital necessities of the foreign intercourse of the Union.'* 
These possibilities—^which, it appears, operate al-so, though 
in a different way, in Canada —cannot be lightly disregarded. 
They might receive a powerful accession of strength from the 
fact of the United States becoming a party to an International 
Bill of Rights. To sonie extent, and in different spheres, similar 
forces might operate in this matter in other Federal States. 

These are weighty considerations. Yet, for the reasons stated,"* 
they cannot be regarded as decisive. In addition, the fact that 
important signatories of the Bill are only nominally parties to it, 
would undermine its general effectiveness and its moral authority. 
The experience of the Optional Clause of the Statute of the 
international Court of Justice is not without instruction in this 
respect.'* Moreover, if the United States were to become, without 

” See, e.^., United States of America v. Curtiss-Wri^ht Export Corporation 
(1936), 299 U.S.304 (on the delegation of legislative powers to the Excciriv*' in 
matters relating to foreign relations); United States v. Pink (1942), 315 U.S.203 
(in the matter of the overriding effect of international instruments in relation 
to the law of the States); Hines v. Davidowitz (1941), 312 U.S.52 (in the 
matter of the power of the States to register aliens). 

'‘‘For a constructive and illuminating attempt at an analysis of this aspect of 
the question see Scott, * Dominion Jurisdiction over Human Rights and 
Fundamental Freedoms’, in Canadian Bar Review, 27 (1949), pp. 498-536. 
Professor Scott surveys the various spheres of law where Federal legisla¬ 
tion is already paramount or where Federal influence, for instance, by with¬ 
holding subsidies and facilities, can be exercised to induce the Provinces to 
respect fundamental human rights. He maintains that freedom of religion, 
speech and association arc, in effect, within Federal jurisdiction. He suggests 
—perhaps not quite convincingly—that by defining seditious conspiracies and 
unlawful assemblies the law—the Criminal Code—permits all associations 
which do not come within the prohibition (p. 520). But see, as to religious 
freedom, the testimony of Mr. F. P. Varcoc, Deputy Minister of Justice, before 
the Joint Committee referred to below in this note stating that as to freedom 
of religion there * would seem to be no constitutional safeguard ’ {ibid., 26 
(1948), p. 710). And see Glen How, ‘ The Case for a Canadian Bill of Rights 
ibid., pp. 759-796. In 1947 a Joint Committee of the Senate and House of 
Commons was established to consider the need for a Bill of Rights for Canada 
and to determine the responsibilities of Canada under an International Bill 
of Rights adopted by the United Nations. For the Report of the Committee 
recommending against the adoption, ‘without a great deal of further study’, 
of a Bill of Rights for Canada by Federal Statute or by amendment of the 
Constitution see Proceedings. King’s Printer, Ottawa, 1947-48, p. 207. See 
3iho Canadian Bar Review. 26 (1948), pp. 7()6-714, for some of the answers 
received by the Committee. 

'•See above, pp. 360, 361. 

'^Thus it must remain a matter for controversy whether the signature of the 
Optional Clause by the United States, in the manner in which it was effected, 
was beneficial to the cause of obligatory judicial settlement of international 
disputes. There is room for the view that an undertaking which, substantially, 
leaves it to the free judgment of the State concerned to decide whether it is 
bound to comply with it, undermines the authority of the system of which that 
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qualifications, a party to the Bill of Rights—an event which 
could not raiaterialisc except with the consent of two-thirds of 
its Senate, but which could come about without resort to 
constitutional amendment—it is possible that by way, inter alia, 
of the nascent judicial doctrine already referred to, means falling 
short of constitutional amendment could be found for extending 
the jurisdiction of the United States to cover the observance of 
human rights by and within the States.'* Finally, it is arguable 
that if an International Bill of Human Rights were to come into 
being, with the United States outside it because of the constitu¬ 
tional position with respect to the exclusive jurisdiction of the 
member States in mo.st matters pertaining to human rights, that 
very circumstance might act as a factor in moulding public 
opinion and emphasising the contradiction between the humani¬ 
tarian and libertarian tradition of the United States and its self- 
imposed exclusion from the International Bill of Rights. 

These conflicting considerations explain why the solution 
accepted in the proposed draft is advanced with much hesitation. 
It is natural that, in the circumstances, the mind turns to the 
possibility of a compromise solution. A compromise might 
consist in adopting an unqualified Bill of Rights subject to the 
possibility of a reservation, open to Federal States, permitting 
them for a limited period to consider themselves, at their optior.’. 
exempted from the operation of the Bill of Rights in matters 
which according to their constitution fall within the jurisdiction 
of the component States. An exemption of that nature might 
in itself act as a stimulus for adjusting the national constitution, 
within the period agreed upon, to the obligations of the Bill of 
Rights. A constitutional amendment of that nature, most com¬ 
prehensive in its scope, could be effected through one sentence; 
‘Nothing in this Constitution shall be construed as preventing 
the Federation from giving effect to the International Bill of the 
Rights of Man.’ In the United States the Amendment might take 
the form of an expre.ss provision laying down that the ‘due 
process ’ clause covers the rights and freedoms of the International 

undertaking is a part. In 1946 the United States adhered to the Optional 
Clau^ subject to reservations, one of which excluded from the purview of 
the signature ‘disputes with regard to matters which are essentially within 
the domestic jurisdiction of the United States of America as determined by 
the United States of America*. 

’*See Missouri v. Holland, above, p. 361. 
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Bill of Human Rights. There is nothing offensive to national 
dignity in the contemplation of some such amendment. This 
would not be a case of tampering with the Constitution for the 
sake of an international treaty of limited scope .such as the various 
conventions concluded under the auspices of the International 
Labour Organisation.'" It would be a voluntary .submksion 
and an act of homage by the sovereign State to an international 
enactment second in importance only to the Charter of the United 
Nations itself and second to none in dignity and moral appeal. 


3. The Bh.l of Rkshts and Non-Metropolitan Territorh s 

Article IS 

The obligations of this Bill of Rights shall be binding upon 
States in relation both to their metropolitan territory and to any 
other territory under their control and jurisdiction. 

The fundamental nature of the rights recognised and guaranteed 
by the Bill of Rights requires that it should apply to all persons 
subject to the jurisdiction of the State, whether they live within 

*'•' Article 19 (7) of the Constitution of the Intcrnutional Labour Organisation 
runs, in part, as follows: — 

‘ 7. In Ihc case of a federal State, the following provisions shall apply: 

‘(a) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system for 
federal action, the obligations of the federal State shall be the same as 
those of Members which are not federal Slates; 

‘(b) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system, in 
whole or in part, for action by the constituent States, provinces, or cantons 
rather than for federal action, the federal Government shall— 

‘ (i) make, in accordance with its Constitution and the Constitutions of the 
States, provinces or cantons concerned, effective arrangements for the 
reference of such Conventions and Recommendations not later than 
eighteen months from the closing of the session of the Conference to 
the appropriate federal. State, provincial or cantonal authorities for the 
enactment of legislation or other action; 

‘ (ii) arrange, subject to the concurrence of the State, provincial or cantonal 
Ciovernments concerned, for periodical consultations between the 
federal and the State, provincial or cantonal authorities with a view to 
promoting within the federal State co-ordinated action to give effect to 
the provisions of such Conventions and Recommendations; . . . 

‘ (iv) in respect of each such Convention which it has not ratilied, report to 
the Oircctor-Gcneral of the International Labour Office, at appropriate 
intervals as requested by the Governing Body, the position of the law 
and practice of the federation and its constituent States, provinces or 
cantons in regard to the C onvention, showing the extent to which effect 
has been given, or is proposed to be given, to any of the provisions of 
the Convention by legislation, administrative action, collective agree¬ 
ment, or otherwise.’ 

For the reasons staled in the text above, the analogy of the International 
Labour Organisation is hardly applicable to the question under discussion. 
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its metropolitan territory enjoying full self-government or within 
a colony or any other dependent territory. As to the latter, the 
only exception—which is of a provisional character—is explicitly 
laid down in Article 13 of the Bill.'" Subject to that exception 
there is no justification for limiting the obligations of the Bill 
of Rights to the metropolitan territory of the Parties thereto. 
There arc compelling reasons for avoiding any ambiguity in this 
re.spect." With regard to Tru.st Territories, the Bill of Rights 
gives greater precision to human rights and fundamental freedoms 
incorporated in the Trust Agreements without necessarily affecting 
the machinery laid down therein for the protection and enforce¬ 
ment of these rights." 

4. Limits or Tin. Oi*I:Ration or thi; Bili. or Rights. 

SusPUNsioN or Constitutional Guarantli-s 
Article 19 

! he cnforcemcni of any law, including the temporary suspen¬ 
sion of the rights guaranteed by this Bill of Rights, necessary for 

" ' In tliL* disciission.s which took place in the Human Rijihis Commission in 
194‘> no convincing reasons were adduced in support of the view that non- 
metropolitan territories .should not be automatically included within the 
purview of the Hill. Thus, for instance, the French representative pointed 
out that the principle of equality of the sexes could not be applied immediately 
in all such lerritorie.s in so far as family law w'as concerned (E/CN.4/S.R.129. 
p. 17). However, the same argument could be applied to some metropolitan 
territories. The admittedly diflicult problem of equality of the sexes admits of 
a solution different from that of excluding certain territories from the scope 
of the Hill. See above, p. 3.19, and below, p. 39i). The explanation of the repre¬ 
sentative of the United Kingdom that by virtue of the Charter itself the wishes 
of the populations concerned must be taken into consideration {ibid., p. 22) 
carries little conviction. It is safe to assume that none of the provisions of the 
Hill of Rights is contrary to the interests of the peoples. For these reasons 
there is room for the view —which is probably the accurate view—that no 
constitutional and formal grounds ought to be allowed to stand in the way of 
the automatic extension to colonial territories of conventions of a universal 
and compelling character. For the contrary view' see the observations of 
the representative of the United Kingdom in the Third General Assembly 
tPart 1) in connexion with the Convention on Prevention of Genocide {Uffirial 
Records. Plenary Mectintis. p. 8.38). 

The ‘Covenant* proposed by the Commission on Human Rights in 1949 
contained no specific provision in this respect, but reproduced a previous 
draft laying down that ‘ a State party to this Covenant may at the time of 
its accession thereto or at any time Ihercuflcr by notification addres.seif lo the 
Secretary-General of the United Nations declare that this Covenant shall 
extend to any of the territories for the international relations of which it is 
responsible*. In 1949 the United States proposed an identical Article. On 
the other hand Soviet Russia urged that the Covenant shall extend or be 
applicable to the metropolitan territory ‘as well as to all the other terri¬ 
tories (non-sclf-governing, trust, and colonial territories) which are being 
administered or governed by the metropolitan power in question*. 

"-See above, pp. 161, 265. 
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safeguarding the legal rights of others or providing for the safety, 
public order, good morals and welfare of the community or 
intended to secure human rights and fundamental freedoms shall 
not be deemed to be inconsistent with the observance of this 
International Bill of the Rights of Man. 

The provisions of this Article shall not be used or applied in 
a manner contrary to the purposes of the Bill of Rights. 

The proposed Article is concerned with two limitations which, 
in one way or another, apply to practically all the substantive 
provisions of the Bill of Rights. It is axiomatic that the natural 
rights of the individual find a necessary limit in the natural rights 
of other persons. Freedom of speech and expression of opinion 
are unavoidably circumscribed by the right of other members of 
the community not to be molested by slander, libel, incitement 
to violence, nuisance or undue interference with their privacy. 
The Declaration of 1789, while laying down that every citizen 
has the right to speak, write and publish freely, added, in Article 
II, ‘sauf h repondre de Tabus dc cette liberte dans Ics cas 
determines par la loi ’. Similarly, the fundamental rights of the 
individual must in certain cases yield to the vital necessities of 
the State, i.e., as put in the present draft, to the ‘ safety, public 
order, good morals and welfare of the community ’. While, ulti¬ 
mately, the existence of the State is justified only when conceived 
as a means for the advancement and the happiness of the indi¬ 
vidual human being, as a general rule salus rei puhlica' provides 
a prhna fade —though not necessarily the final—^justification of 
invasion of private rights, however fundamental. There is no 
inevitable contradiction between the essential purpose of the Bill 
of Rights in seeuring human rights and fundamental freedoms 
and the welfare and exigencies of the State so long as it is clearly 
established that these limitations must not operate in a manner 
contrary to the purpose of the Bill of Rights and that the State 
is not the final arbiter in the matter. 

The qualifications as formulated are generally accepted and 
need no elaboration. Moreover, they not only do not require 
elaboration; they di.scourage it. Whether in any particular case 
the fundamental rights of the individual have been infringed, 
without sufficient justification, on account of the rights of other 
persons or of the interests of the State cannot usefully be deter- 
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mined by formulas and rules accepted in advance. That fact must, 
in case of need, be determined by an impartial and independent 
agency—it being understood that in the last resort that agency 
cannot be the State. For, ultimately, the essential meaning of 
the protection of the rights of man is that they must be protected 
against the State. From these considerations there follow some 
guiding principles for the formulation, in this respect, of an 
International Bill of Human Rights: — 

(a) In the first instance, it is unnecessary and impracticable 
to enumerate these qualifications in connexion with every rele¬ 
vant article of the Bill. Such enumeration, unless it is to be 
repetitive, must be incomplete. The ‘ Covenant ’ proposed by 
the Commission on Human Rights in 1949 provided, separately, 
with regard to Articles on freedom of speech, assembly and 
association,"" for a limitation of this nature. But these are not 
the only occasions when a State may be compelled to depart, 
even in circumstances other than ‘ time of war or other public 
emergency threatening the interests of the people',"' from the 
observance of some of the obligations of the Bill of Rights. Safe¬ 
guards in criminal trials, prohibition of expulsion of aliens, the 
right of emigration, and even freedom to manifest or practise 
religion, may require temporary limitation. The distribution or 
sate of religious tracts or bills by Jehovah’s Witnesses was held by 
the Supreme Court of the United Stales to be a manifestation of 
religious freedom the restriction of which cannot be tolerated 
except for most cogent reasons. The Canadian Supreme Court 
has held otherwise.*' The reasons for its decision are controvensial 

“ thus, with regard to the latter it lays down that ‘ this freedom shall be subject 
only to such limitations as are pursuant to law and as are necessary for 
the protection of national security, public order, public safety, health and 
moi'uls or the fundamental rights and freedoms of others'. 

Article 4 of the proposed Covenant. 

** See the much discussed case of Saumur v. Recorder’s Court of Quebec et ul. 
[1947] K.B.308; Supreme Court [1947] S.C.R. 492, where the accused, an 
evangelist and one of Jehovah's Witnesses, was convicted for offending against 
a by-law of the city of Quebec prohibiting the distribution of tracts and 
pamphlets in the streets without written permission of the Chief of Police. 
But see the following pas.sage in Mr. Justice Douglas' judgment in Murdock 
V. Pennsylvania (1943), 319 U.S.105:— 

' The hand distribution of religious tracts is an age-old form of missionary 
evangelism—as old as the history of printing presses. ... It has the same 
claim to protection as the more orthodox and conventional exercises of 
religion. It also has the same claim as the others to the guarantees of freedom 
of speech and freedom of the press. . . . But the mere fact that the religious 
liteniture is “ sold ” by itinerant preachers rather than “ donated ” docs not 
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and have—justly ‘t ** believed—been exposed to criticism. But 
circumstances are conceivable in which some such restriction 
may justifiably be regarded as necessitated by considerations of 
public welfare and order. 

(b) Secondly, the principle mu.st be accepted that although the 
fundamental rights guaranteed by the Bill of Rights must yield 
to considerations of public welfare and be exercised in accord¬ 
ance with the law of the State, that law and its application must 
not be such as to be contrary to the purpo.se and the spirit of 
the Bill of Rights. In the last resort the rights of man and not 
the State -i.e., the view taken of the State by the persons who 
govern it at any given time -mu.st be supreme.'” This is of the 
very e.ssencc of the international protection of human rights. 
That principle was recognised, with a hesitation which, in elTect, 
rendered the provision meaningless, in an Article of the ‘ Coven¬ 
ant ’ proposed in 1949 by the Commission on Human Rights 
relating to freedom of association.” That Article provided that 
‘ everyone has the right to freedom of association with others ’ and 
that ‘this freedom shall be subject only to such limitations as are 
pursuant to law and as are necessary for the protection of 
national security, public order, public safety, health or morals, 
or the fundamental rights and freedo.ms of others ’. The words 
“pursuant to Jaw’, unle.ss qualified, would mean, in effect, that 
the Slate would be able to avoid its international obligations 
in l.hc matter by enacting laws limiting tiic freedom of association. 

In an apparent attempt to obviate that possibility the last para¬ 
graph of the propo.scd article provided that ‘ national legislation 
shall neither prejudice, nor be applied in such a manner as to 
prejudice, the guarantees provided for in the International 
Convention on Freedom of Association and Protection of the 
Right to Orgaiiisc, i/i so far as States parties to that Convention 

transform evangelism into a eommercial enterprise. If it did, then the passing 
ot the collection plate in church would make the church service a commercial 
piojcct. . . . FtcccIoiti of speech, freedom of the press, freedom of religion 
arc ayailame to all, not merely to those who can pay their own way. ... It 
is a distortion of the fact.s of record to describe their activities as the occupation 
of selling books and pamphlets.’ 

““The fact that that overriding principle is occasionally urged in unexpected 
quarters does not derogate from its cogency. On the insistence of the Russian 
representative that suspension of the operation of the Bill would be justified 
only if It were in the interest of the people see E/CN.4/S.R.127 p. 7. 

= Article 19. 
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are concerned The italicised passage is an example of preten¬ 
tious evasiveness wholly unbecoming in a document of this 
nature. For the meaning of that passage is no more than that 
those parties to the Bill of Rights who are bound by the Conven¬ 
tion on Freedom of Association shall be bound by that Conven¬ 
tion. The latter, concluded in 1948 under the auspices of the 
International Labour Organisation, is of considerable importance 
for the subject here discussed. Article 8 of that Convention 
provides that in exercising the rights provided for therein ‘ workers 
and employers and their respective organisations, like other 
persons or organised collectivities, shall respect the law of the 
land ’. At the same time that Article lays down that ‘ the law 
of the land shall not be such as to impair, nor shall it be so 
applied as to impair, the guarantees provided for in this Conven¬ 
tion ’. As by virtue of the Constitution of the International 
Labour Organi.sation the International Court of Justice is 
endowed with compulsory jurisdiction in disputes relating to the 
interpretation and application of conventions concluded under 
the auspices of the Organisation, and as that Constitution also 
provides for machinery for dealing with complaints by organisa¬ 
tions of workers and employers against alleged violations of the 
Conventions, the principle adopted in Article 8 of the Convention 
is both novel and far-reaching inasmuch as it subjects the 
limitations grounded in national law to the overriding limitations 
of t’lc principal obligation undertaken in the Convention. A 
principle of that nature, if adopted clTcctivcly-- but not nominally, 
as in the proposed Article referred to above—with respect to all 
Articles of the Bill of Rights, would go a long way towards 
solving a crucial problem of the Bill of Rights.'* The ‘saving’ 
clause or the ‘ general limitation ’ clause is both essential and 

"" For a valuable memorandum prepared by the Secretary-General in 194.9 and 
comparing the Convention on Freedom of Association with the provisions of 
the proposed Article 19 of the Covenant see Doc. E/CN.4/164. 

It was because of these saving clauses that Bentham, with much impatience, 
described as valueless Declarations of Rights such as the French Declaration 
of 1791. They could be received, he said, ‘without making any alteration 
into the constitutional codes of Prussia, Denmark, Russia or Morocco': 
Anarchical Fallacies (1824), Collected Works (1843), vol 2, p. 510. ‘ Nothing 
can be more fallacious than a declaration which gives me with one hand, 
what it authorises the taking from me with the other' [ibid., p. 534). And 
see Schwarzenberger, ‘ Bentham’s Contribution to International Law ’ in 
Jeremy Bentham and the Law (A Symposium, 1948, ed. by Keeton and 
Schwarzenberger), pp. 178, 179. 
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unavoidable in a Bill of Rights. It need not nullify its major 
purpose. 

The otherwise perplexing difficulty of reconciling the supre¬ 
macy of the law of the land with the limiting force of the Bill of 
Righls can and must be solved by the admission of the principle 
that, as in the case of action in self-preservation and self-defence 
under general international law.^" the question whether the law 
of the Stale and its application are in conformity with the Bill of 
Rights is one which, ultimately, must be subject to the jurisdiction 
of the organs established by the Bill of Rights. The State must 
possess the power to limit the right of free speech and expression 
of opinion in accordance with the law of sedition which it may 
enact and apply. That law must be obeyed. But no such abso¬ 
lute obedience to it can be exacted as would deprive the citizen 
of the right to test its conformity with the Bill of Rights before 
an international authority. Subject to such ultimate control, the 
supremacy of the law of the State is unavoidable if the Bill of 
Rights is not to degenerate into an instrument of anarchy and a 
source of danger to the existence of the State. Without such 
ultimate control, the Bill of Righls is no more than an ineffectual 
declaration of principle. 

These considerations are of assistance in .solving the question, 
which has been a source of perplexity in relation to the Bill of 
Rights, of the temporary suspension of the constitution or of 
constitutional liberties, in time of war or otherwise. The State 
cannot part with that right. On the other hand, that right, if 
uncontrolled, can be used—and has been used—for the destruc¬ 
tion of the fundamental constitutional rights of the citizen. In 
some countries—it would be invidious to enumerate them—the 

As stilted by the writer in his Seventh Edition of vol. I of Oppenheim’s 
litivrnatioml Law (1948): ‘The reason of the thing . . . makes it necessary 
for every State to judge for itself, in the first instance, whether a case of neces¬ 
sity in self-defence has arisen. But, unless the notion of self-preservation is to 
be eliminated as a legal conception, or unless it is to be us^ as a cloak for 
concealing deliberate breaches of the law, it is obvious that the question of 
the legality of action taken in self-preservation is suitable for determination 
and must ultimately be determined by a judicial authority or by a 
political^ bodv ... acting in a judicial capacity (§ 130, p. 266). The 
same principle is summarised by Joseph-Barthdiemy and Duez as representing 
the Anglo-Frcnch-American doctrine in the matter of State and government 
action in necessity; ‘ II existe une sup6riorit6 momentan6e des faits sur cette 
grande provision humaine qu'est la constitution, mais il n'y a pas de sup6riorite 
juridique de la ndcessit6 sur la constitution ’ (Traiti dlimentaire de droit 
constitiilioiinel, 1926. p. 238). 
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temporary suspension of the constitution was, or has been, a 
prominent feature of national life. It has transformed the 
constitution of a democratic State into an instrument of tyranny. 
The importance of this aspect of the problem has been recognised 
in the discussions concerning the Bill of Rights. Thus in the 
Draft submitted to the Commission on Human Rights by the 
Dnited Kingdom in 1947 it was proposed that, in time of war 
or other national emergency, a State may take measures deroga¬ 
ting from its obligations under the Bill to an extent strictly 
limited by the exigencies of the situation and that any State 
availing itself of that right shall inform the Secretary-General 
of the United Nations fully of the measures thus enacted and 
the reasons therefor as well as of the ces.sation of these measures. 
That provision was incorporated, almost literally, in the 
‘Covenant’ proposed by the Commission in 1949. The proposal 
w'as inadequate. A power must rest with the agencies charged 
with the implementation of the Bill of Rights to determine, if 
need be, that there was originally no sufficient justification for 
the suspension of the constitutional guarantees of the Bill of 
Rights, cither in their entirety or in relation to its individual provi¬ 
sions,'" or that the justification for it has disappeared and that the 
continued suspension of all constitutional liberties or of some of 
them is no longer consistent with the obligations of the Bill of 
Rights. In political science and jurisprudence the question of 
State emergency and of the suspension of constitutional guarantees 
has been discussed in the past largely as a problem between the 
executive and the legislature. The Bill of Rights will transfer the 
problem to a liigher plane. It will henceforth become a problem 
of reconciling the supremacy of the highest power within the State 
with the paramountcy of the international order safeguarding 
the rights of man against the State itself. 

” So long as that power is vested in an international agency, it i.s not necessary— 
and it is impracticable—to enumerate rights and freedoms which must not 
in any case be suspended. No instrument or enactment can foresee in advance 
ttic extent or nature of possible emergencies. The Belgian Constjtution of 
1831 stipulated for some rights, such as freedom of the press, of religion, and 
ot association, which were guaranteed absolutely, but this is exceptional, f hus. 
for instance, in Switzerland, although the Constitution declares freedom of 
religion to be inviolate, that freedom is subject to Federal and cantonal 
legislation when political considerations of ‘ public order and peace' so require 
(Article 49). The same applies to the freedom of the press. .Sec generally, in 
relation to control of political extremism, Loewcnstcin in Columbia Law 
Review. 38 (1938), pp. 591-622 and 725-774, especially pp. 768-774. 
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^ 'j’pjP Collective Guarantee of the United Nations and 
OF THE Signatories of the Bill 

Article 20 

This International Bill of the Rights of Man shall be placed 
under the guarantee of the United Nations. Its observance shall 
be a mailer of concern to all the United Nations. 

The above Article is self-explanatory. Its purpose is to lay down 
not only that the Bill of Rights constitutes an international legal 
obligation binding upon the parlies to it, but also that the question 
of the fulfilment of its provisions has ceased to be a matter within 
their exclusive domestic jurisdiction. What in relation to the 
Charter is in the nature of an inference to be proved in the teeth 
of its Article 2(7),''‘ is here clearly removed from the sphere of 
controversy. Moreover, the observance of the obligations of the 
Bill of Rights is made a matter of concern not only for the United 
Nations as a whole, but for each and every Member of the United 
Nations. 

The Article is drafted on the assumption that the Bill of 
Rights, although not accepted by all the Members of the United 
Nations, will receive sufficient support to enable it to become 
part of the law of the United Nations to the extent of making 
possible the full participation of its organs in the international 
supervisit)n and enforcement of the Bill. As pointed out above,’” 
such a consummation can be achieved only if the Bill secures the 
support of at least two-thirds of the members of the General 
As.sembly. But the contingency mu.st be envisaged that no such 
majority of the Members of the United Nations may be forth¬ 
coming. In that case the States adhering to the Bill of Rig'its 
will have to provide organs of their own—^^including a supreme 
organ in the form of an Assembly meeting at periodic intervals. 
As these States would continue to be bound by the obligations 
of the Charter, the result would be a certain degree of duplication 
of jurisdiction, which would raise problems more serious than 
arise at present should the organs of the United Nations, in 
particular the Commission on Human Rights, assume the powers 
which they arc entitled to exercise under the Charter and which, 

“®See above. Chapter TX. 

• ' See pp. 308-311. 



373 


Enforcement of the Bill 

so far, they have disclaimed the right to exercise. In that case a 
working arrangement preventing overlapping of competencies 
would be both necessary and practicable. However that may 
be, in the contingency here envisaged Article 19 would have to 
be formulated as follows: ‘ The observance of this International 
Bill of the Rights of Man shall be a matter of common concern 
to all its Signatories and it shall be placed under their collective 
guarantee.’ A further problem would arise if a State which is 
a party to a general Bill of Rights outside the United Nations 
were to become, in addition, a party to a regional system of 
protection of human rights such as is envisaged in connexion with 
the proposed European Court of Human Rights within the 
Council of Western Europe."'^ 


6. The Human Ricmrs Council. The Dual Character of 

THE iMPLEMIiNTATION OF THE BiLL 
Article 21 

There shall be established a Human Rights Council which 
shall be responsible to the General Assembly for the promotion 
of the purposes of this Bill of Rights and for the supervision of 
the observance of its Articles. 

"I'hc Human Rights Council shall be composed of nine persons 
possessing the highest qualifications and not representing any 
Government. The members of the Council shall be selected by 
an electoral body consisting of the Secretary-General of the United 
Nations, the Director of the Division of Human Rights, four 
representatives of States appointed by the General Assembly, two 
permanent members of the Security Council designated by a 
simple majority of its members, and four Judges of the Inter¬ 
national Court of Justice appointed by the President with the 
approval of the Court. The Council shall include not less than 
three persons of judicial experience. 

The members of the Council shall devote their wh(^lc time to 
the fulfilment of their functions. They shall not engage in any 
other profession or occupation. They shall receive salaries 
commensurate with the importance and the dignity of their office. 

They shall hold office for a period of six years, subject to the 


See below, pp. 435-441. 
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first election talcing place in such a manner as to ensure a sub- 
stantial measure of continuity in the composition of the Council. 

The Council shall present an annual report to the General 
Assembly. 

The scheme here adopted for the international supervision and 
enforcement of the Bill of Rights is based on two main considcra- 
tions: the first is the unquulified recognition of the right of 
petition by individuals and by private groups and organisations; 
the second is the recognition of the dual nature of the agencies 
to be entrusted with the international supervision and implemen¬ 
tation of the Bill of Rights. It is convenient to consider this 
latter aspect first. 

The tendency, which is a natural one, is to follow the experi¬ 
ence of the constitutional law of Slates and to consider courts to 
be the proper instrumentality for vindicating the rights and 
freedoms of the individual. The implication of that tendency 
is to regard an International Court of Human Rights, open not 
only to States but also to individuals and private bodies, as the 
best method of serving the purposes of the Bill. 

There are three main objections to considering an Inter¬ 
national Court as the principal and exclusive organ for .securing 
the observance of the Bill of Rights. Probably none of the.se 
objections, when taken in isolation, are decisive. As will be seen, 
they are all controversial. However, their cumulative effect has 
led me—not without hesitation and only in relation to a general 
international Bill of Rights embracing a considerable number of 
States such as that equal to a two-thirds majority of the General 
Assembly—^to propo.se a system in which the judicial arm, how¬ 
ever important, is not the primary organ of implementation of 
the Bill of Rights. What are these objections? 

(1) In the first instance, there is a possibility that an interna¬ 
tional court might be overwhelmed by a multitude of complaints 
coming from distant parts of the world. It might not be 
practicable for a strictly judicial body to devise machinery for 
examining in an informal manner complaints submitted to it 
with the view to eliminating cases which are frivolous, malicious, 
based on obviously deficient information as to the correct legal 
position, or otherwise not deserving of serious consideration. Yet 
such methods are possible. They have been resorted to by non- 
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judicial bodies in connexion with the protection of minorities^* 
the system of mandates;** and the trusteeship system/*^ There 
seems to be no reason why an international court should not be 
able to devise some such preliminary procedure, for instance, 
by deputing some of its members to examine complaints in the 
first instance and. with the consent of the President, to reject those 
which clearly do not call for consideration. Neither is it altogethei 
certain that the availability of the international court—or of a 
non-judicial agency open to individuals- will open wide the 
flood-gates of petitions. The enforcement of the Bill of Rights 
must constitute, in the initial stages of its operation, a process 
of trial and error. It is difficult to foresee what will be the 
effect of a Bill of Rights, provided with instrumentalities 
of international supervision, upon the functioning of the inter¬ 
national organs in question. It is not easy to forecast whether 
it will result in a flood of petitions and complaints, or whether 
the existence of the Bill will act as a restraining influence not 
only upon the conduct of States, but also upon the litigious 
propensities of individuals. There is nothing irrevocable in any 
machinery that may be adopted. Moreover, the constitution of 
the court—or of the non-judicial agency—may leave room for 
necessary adaptations, such as enlargement of the number of 
judges (or of members of the Human Rights Council), the setting 


According to the Resolution of the Council of the League of Nations of 
5 September, 1923 {League of Nations, Official Journal, 1923, p. 1293) the 
Secretary-General was given the power to decline to forward to the State 
concerned petitions which offended against one of the following conditions: 
(a) if the petition was not concerned with the protection of minorities in 
accordance with the relevant treaties; (b) if it was submitted in the form of a 
request for the severance of the territorial tie with the State in question: 
(c) if it emanated from an anonymous or unauthcnticated source; (d) if it 
was couched in violent language. In the same Resolution a further, some¬ 
what questionable, condition was added, namely, that the petition must not 
contain information or refer to facts which were recently the subject of a 
petition submitted to the ordinary procedure. The fact that the decision 
on the ‘ receivability' of the petition was entrusted, without any safeguards, 
to the Secretary-General, an administrative official, was subjected to pertinent 
criticism. 

.According to the Report adopted by the Council of the League of Nations 
in 1923 the Chairman of the Mandates Commission was given the power to 
decide that a petition, being ‘obviously trivial’, did not deserve further 
attention {League of Nations, Official Journal, 1923, p. 200). 

Under Rule 85 of the procedure of the Trusteeship Council the Secretary- 
General is entitled—and bound—not to circulate petitions which are ‘ mani¬ 
festly inconsequential He is, however, under an obligation to communicate 
a list of the latter, with a summary of their contents, to the members of the 
Trusteeship Council. 
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up of additional chambers, or a regional subdivision of the work 

involved. 

(2) There is a second, and more substantial, argument against 
a purely judicial procedure and in favour of making a non-judicial 
body the main instrument of the international guarantee. The 
complaints and petitions on account of alleged violations of the 
Bill of Rights will touch upon vital aspects of national sovereignty 
in matters which, while of a distinctly legal character because 
bearing upon the interpretation and application of an international 
legal instrument—exhibit at the same time an acute political com- 
plcxion. This applies conspicuously to a sphere where the 
rights of wan and the interests of the State (or, more accurately, 
the view which the government in power takes of these interests) 
conflict or appear to do so. In that .sphere, more than in 
any other, the solution often depends upon the application of 
what has been described as inarticulate major premises. These 
are not, in essence, of a legal character. In cases such as the 
justification of the suspension of civil liberties in a state of emer¬ 
gency,’* the importance of the individual interest involved as 
compared with the general interest supposedly at stake cannot 
always be gauged by the ready application of a legal rule.*’ This 
does not mean that the claim of the individual is of an inferior 
nature, or that it ought to be sacrificed. But it does mean that 
the proper procedure for resolving the conflict is not invariably 

’^Sce Lord Atkinson in Rex v. Halliday [1917] A.C. 260, 271: ‘However 
precious the personal liberty of the subject may be, there is something for 
which it may well be, to some extent, sacrificed by legal enactment, namely, 
national success in the war, or escape from national plunder or enslavement.’ 
This aspect of the procedural safeguards to the Bill of Rights is clearly illus¬ 
trated by the following passage from Dr. Kaeckenbeeck’s The International 
Experiment of Upper Silesia (1942)---a book which gives an account of one 
of the n:ost valuable international experiments in the field of protection of 
hurnan rights: ‘ . There arc cases in which ... the reactions of a whole 

nation, with all their consequences, national and international, are in no way 
commensurate with the satisfaction which an individual receives from the 
strict recognition of a right; or cases in which the strict satisfaction of an 
individual’s right may so affect State interests or national feelings that the 
benefit of justice is outweighed tenfold or a hundredfold by impending dangers 
or inconveniences. In such hard cases the only method by which the inter¬ 
national judge can avoid both the condemnation of his conscience as a judge 
and the heavy responsibility of spreading discord is conciliation* (p. 503). 
It may not be easy to assent to the proposition of the learned author that 
justice may, in such cases, be outweighed, to the extent indicated, by other 
considerations. But the passage quoted shows the importance of a procedure 
of conciliation, at least at a preliminary stage, in the matter of claims of 
individuals on account of the violation of their rights by the State. This 
does not mean that a judicial or arbitral organ is the best—or even the proper— 
instrument of conciliation. 
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of ^ judicial character. A combination of a semi-judicial and a 
political procedure of conciliation and compromise would, in 
such cases, appear to provide, in the first instance, the appro¬ 
priate remedy. A court must, as a rule, confine itself to the 
ascertainment of the legality or otherwise of the action complained 
of. Tertium non dctiitr. It cannot propose a course of action 
which would render a formal finding unnecessary. This can 
properly be done by an organ which, although not disrcg;’.rding 
the legal aspects of the complaint and although empowered to 
pronounce on both facts and law and to make a binding reeom- 
mendation,'" can avail itself of the more elastic procedure of 
conciliation and attempts at a compromise -so long as it is clear 
that the procedure of conciliation is one to which not only States 
but also individuals are parties and that compromise does not 
necessarily mean compromise at the expense of the fundamental 
rights protected by the Bill. 

(3) Finally, the creation of a non-judicial organ is necessitated 
by the fact that social and economic rights, which form an 
indispensable part of the Bill, are not such as to lend themselves 
to enforcement by judicial process. At the same time they 
cannot be permitted to remain a mere declaration of principle. 
For that reason they seem to be the proper subject matter for a 
general guarantee and supervision by a body of the kind hero 
contemplated operating through a procedure more elastic and 
informal than is permissible in the case of a court. 

These, then, arc the reasons which have prompted the .scheme 
here propounded." That scheme, while it does not exclude the 

^"Once more, it is useful to quote the conclusions reached, in a different sphere, 
by Hr. Kacckenbceck : ‘ Conciliation is facilitated by wide powers of decision, 
if these arc wielded with discretion. Merely advisory authority, not backed 
by other factors, is not conducive to conciliation whenever one parlv has 
made up its mind not to listen to mere suggestions or half words. ... It was 
therefore unwise ... to entrust the protection of minorities to an organ 
deprived of wider powers of dccLsion or coercion. ... In cases in which 
the Arbitral Tribunal was given jurisdiction to condemn theoretically, while 
being expressly deprived of the power to grant redress, the result was failure 
of protection and endless worry’ (op. cit., p. .518). 

It was first set out by the writer of this book in his An International Bill of 
the Ri/^hts oj Man (1945), pp. 202-213,and in his Reports to the Internniional 
Law Associulion in 1947 and 1948. In 1948 and 1949 Professor Cassin, the 
French representative in the Human Rights Commission, who has made 
perhaps the most notable contribution to its work, proposed a similar scheme 
based on the recognition of the right of petition by individuals and the power 
of the Commission to make recommendations. 1 here is, however, no refer¬ 
ence to the question of the binding character of the recommendations. Sec 
E/CN.4/358 (1949), pp. 70 et seq. The proposals put forward jointly by the 
United States and Great Britain are discussed above, p. 289. 
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jurisdiction of a court, is based primarily on the functioning of 
an organ which, although including persons of judicial experi¬ 
ence, is non-judicial in character. That organ must be the pivot 
of the supervision of the observance of a Bill of Rights which 
embraces the large majority of members of the United hJations. 
Its importance explains the elaborate composition of the body 
which is to be responsible for its selection. That the members 
of the Council must be persons independent of Governments is 
obvious. For the same reasons their election cannot be entrusted 
to a political body and exposed to the hazards and absence of 
responsibility which characteri.se a purely political election. This 
also explains the proposed conditions of their tenure of office. 

In case the Bill of Rig'Hs should materiali.se outside the 
United Nations, it will be ncce.ssary for the signatory Stales to 
organise themselves for that purpose. In particular, it will be 
necessary for them to set up a body in the nature of an Annual 
Conference which will bear the supreme re.sponsibility for the 
supervision and the enforcement of the Bill of Rights. The 
Annual Conference would, in that case, perform the functions 
assigned to the General Assembly in the proposed Article 21. 
As, unlike in the case of the General Assembly of the United 
Nations, the business of the Bill of Rights would be the sole 
preoccupation of the Annual Conference, there would be no 
reason why it should not be entrusted with the task of selecting 
the members of the Human Rights Council—^provided that the 
process of election is preceded by adequate preparation. 


7. Thh Organisation and Jurisdiction of tut 
Hu.man Rights Council 

Article 22 

The Council shall set up Commissions and other organs to 
assist it in the fulfilment of its functions. 

The Council shall formulate, for approval by the General 
Assembly, Rules of Procedure for the investigation of petitions. 
These Rules shall be based on the recognition of the right of 
petition of any State, organisation, body, or individual. 

This Article lays down, in the first instance, the principle that, 
in view of the complexity and comprehensiveness of the work of 
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the Council, it shall have the duty and be empowered to set up 
commissions and other organs to assist it in its task. Only 
experience can show to what extent it will be necessary for the 
Council to avail itself of that authority. 

The second principle, which is the most essential feature of 
the scheme and the reasons of which are discussed elsewhere,"’ 
is the recognition of the right of petition not only of States but 
also of individuals and private bodies or organisations. 


Article 23 

The Council shall, through appropriate organs, collect informa¬ 
tion and receive and investigate petitions and representations 
bearing on the observance of this Bill of Rights. It shall, in proper 
cases, communicate such petitions to the State concerned and 
receive its observations thereon. It shall, on the initiative of any 
of its members or of the Secretary-General of the United Nations, 
take cognizance of or such appropriate action on any alleged viola¬ 
tions of the provisions of this Bill of Rights. The Council shall 
neither act on its own initiative nor proceed with any petition or 
representation brought before it unless it is established that the 
remedies reasonably available in the State concerned have been 
exhausted. The Council shall, by a concurring vote of any seven 
of its members, be entitled to conduct an enquiry within the 
territory of the State concerned which shall afford full facilities 
neces.sary for the efficient conduct of the investigation. 

Three provisions of this Article require comment: 

In the first instance, it is the right and duty of the Council to 
take cognisance proprio motu, i.e., through one of its members 
or its organs, of any violations of the Bill of Rights. As a rule, 
allegations of breaches of the Bill of Rights will be brought 
before the Council by a State or a private individual or organisa¬ 
tion. This will be the normal source of the jurisdiction of the 
Council. But provision mu.st be made for ca,se.s of violations 
of the Bill in which for some reason or other no appeal is made 
to the Council. Moreover, as the re.sponsibility of the Council 
for the realisation of the purposes of the Bill is of a general and 
comprehensive character, it is desirable that the Council should 
not be dependent exclusively on outside sources setting its activity 


'•‘See above, pp. 286-291. 
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in motion. Tn particular, it must be able to act in cases where no 
actual violation of the Bill has taken place, for instance, when 
an act of the legislature violative of the Bill of Rights has not yet 
been applied in a way causing individual injury. Similarly, in 
the sphere of economic and social rights, where no question of 
individual injury will as a rule arise, the Council must be 
empowered and enabled to act on its own initiative. On the 
other hand, it does not appear that, for that purpose, the office ot 
an Attorney-General, as occasionally suggested, is desirable or 
proper. 

The second question, which is of some difficulty, concerns the 
right of the Council to conduct an inquiry within the territory of 
States parties to the Bill. That right exists in relation to Trust 
Territories, and experience has vindicated its usefulnc.ss and prac¬ 
ticability. In view of the .seriousness of the decision to conduct a 
l(x:al inquiry, the special safeguard of a qualified majority of 
seven out of the nine members of the Council seems to be appro¬ 
priate. Even so. the proposal is admittedly far-reaching. An 
alternative solution would be to make an inquiry within the 
territory of the State dependent upon the consent of the State 
concerned—subject to its obligation not to refuse such consent 
if the inquiry is decided upon by the unanimous vote of the 
members of the Council. 

Thirdly, action on the part of the Council must be conditioned 
by the previous exhaustion of local remedies which can rra.vonah/v 
be held to be available in the State concerned. The notion of 
exhaustion of local remedies as a prerequisite of the international 
procedure of protection is well established in international law. 
and it is consistent with the purposes of the Bill to recognise its 
operation also in that sphere. The practice of international 
tribunals has developed means of preventing the requirement 
of exhaustion of legal remedies from becoming an instrument 
of delay and injustice. Thus it has been clearly recognised in 
many instances that no question of exhaustion of legal remedies 
arises when, owing to the circumstances of the case, there are 
in fact no legal remedies to exhaust" or when the act complained 
of consists in a legislative measure or in a decision of a tribunal 

'•’See, tr./f.. Brown’s Case, decided in 1923 by the British-American Claims 
Arbitral Tribunal: Annual Digest of International Law Cases, 1923-24, Case 
No. 35. 
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or an act of government against which there is no appeal/* The 
Council, not being a strictly judicial body, will be in a position 
to prevent the requirement of exhaustion of legal remedies from 
obstructing its activities. Without that requirement the inter¬ 
national machinery would be unworkable and liable to be abused. 

8. The Judicial Eniorcement oe the Bii.i. of Rights 

Article 24 

At any stage of the procedure the Council, acting on its own 
initiative or on the request of the State the action of which is the 
subject of an investigation, shall be entitled to ask the Inter¬ 
national Court of Justice for an Advisory Opinion on any legal 
issue involved in the interpretation or the application of this Bill 
of Rights. The present Article shall be considered, for this 
purpose, as implying the authorisation by the General Assembly 
as provided for in Article 96 of the Charter of the United Nations. 

Ihc General Assembly may at any time entrust to an Inter¬ 
national Court of Human Rights the functions to be exercised 
under this Bill of Rights by the International Court of Justice. 

Unless otherwise decided by the concurring vote of any seven 
of its members, the Council shall publish the results of its investi¬ 
gation. The State concerned shall be entitled to appeal to ih: 
International Court of Justice or any subdivision thereof, or, when 
established, to the International Court of Human Rights, on any 
question of law or fact on w^hich the finding of the Council is 
based. The same right of appeal to the International Court of 
Human Rights, when established, shall be open, by leave of the 
Council, to any individual or private body in respect of a petition 
brought by it. No such leave of appeal shall be refused except by 
a two-thirds majority of the members of the Council. 

While the Council must be the primary organ for giving effect to 
the purposes of the Bill of Rights, it is necessary—and indeed 
indispensable—that the judicial arm should play its proper part 
in the international protection of human rights. In the first 
instance, such assistance may be forthcoming by way of an 
Advi.sory Opinion of the International Court of Justice given 
at the request of the Council, Although the Council, which will 

*'Sec, e.f;., the Finnish Ships Case: ibid., 1933-1934, Case No. 91. And see 
generally and for detailed references Oppenheim, International Law, vol. I 
(7th ed. by Lautcrpacht, 1948), p. 327. 
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contain members of judicial experience/' will be able and entitled 
to take decisions on legal questions incidental to cases brought 
before it, it may find it desirable, in matters of importance, to 
have behind its decision the authority of the principal judicial 
organ of the United Nations. Secondly, provision must be made 
for an unqualified right of appeal to the Court on the part of 
the State directly concerned. An adverse finding of the Council 
may be highly prejudicial both to its interests and to its reputa¬ 
tion. Neither can such right of appeal be wholly denied to the 
individual—though in that case, at least in the initial stages of 
the operation of the Bill, it will be de.sirable to make the exercise 
of that right dependent upon leave by the Council. It is in 
keeping with the status of the individual as the sole beneficiary 
of the Bill of Rights that the right of appeal should not be denied 
to him except for compelling reasons recognised as such by a 
two-thirds majority of the members of the Council. 

However, unless the Statute of the International Court of 
Justice is altered so as to enable individuals to be parties to cases 
before the Court, the right of appeal mu.st be contingent upon 
the setting up of an International Court of Human Rights. The 
establishment of the latter will, in any case, be necessary if the 
Bill of Rights materialises outside the orbit of the United Nations. 
In that case it will be for that Court to render Advisory Opinions 
at the request of the Council. However, it is necessary to 
consider the problem of an International Court of Human Rights 
not only in relation to any particular regional association that 
may be set up for the purpose, but in connexion with the Bill 
of Rights generally. The right of eventual judicial determina¬ 
tion of fundamental rights which are being denied or disputed 
is in itself a fundamental right. There is only one justification 
for impairing it, namely, the provision of remedies—such as the 
proposed Human Rights Council—which approximate as closely 
as possible to judicial safeguards and impartiality. Even so. a 
sy.stem of international protection of human rights which rules 
out altogether that eventual remedy is unsatisfactory and ought 
not to be envisaged as a permanent solution. This means that in 
the long run an International Court of Human Rights must be 
regarded as an essential part of the Bill of Rights. In view of 


^'See above p. 373. 
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this it is necessary to review some of the objections militating 
against the setting up of a Court of that nature. These objections 
are admittedly of a serious character. In 1945 they led me to 
the conclusion that an International Court of Human Rights is 
not practicable.'"' They can no longer be regarded as decisive. 

To admit the validity of the objections raised against the 
establishment of a Court of Human Rights is to admit their 
validity also in relation to a non-judicial body such as the pro¬ 
posed Human Rights Council. There is probably no substance 
in either. In the first instance, as already pointed out," there 
is no foundation for the apprehension that direct access of indi¬ 
viduals to the Court may result in a flood of cases rendering 
its activity wholly impracticable. This is so in particular if it 
is borne in mind that complaints and petitions will be brought 
in the first instance before the non-judicial body—the Council— 
which will dispose of the bulk of the cases brought bcft>re it 
and which will eliminate complaints and petitions that clearly 
do not call for or deserve further investigation. The requirement, 
as here proposed, of a qualified majority of the Council for the 
refusal of leave to appeal to the Court provides a suflicient safe¬ 
guard against any undue denial to the individual of the right to 
a judicial remedy. At the same time, the same provision coupled 
with the power of the Council to eliminate at an early stage 
petitions which deserve no consideration, will be a guarantee 
against the work of the Court being hampered and its authority 
impaired by an indiscriminate resort to its jurisdiction. 

The more serious difficulty arises from the fact that tlie 
Jurisdiction of the court to review executive, judicial, and legisla¬ 
tive acts of the highest organs of the State will constitute a pro¬ 
nounced degree of surrender of national sovereignty and, in 
re.spect of some countries (such as Great Britain), a departure 
from the constitutional principle of the absolute sovereignty of 
the legislature and the inadmissibility of judicial review of the 
validity of its acts. The practical implications of such surrender 
of sovereignty are discussed elsewhere in this book.'" They 
exceed in scope and significance the limitation of sovereignty 

An International Bill of the Rights of Man (1945), pp. 12-14. 

See above, p. 290. 

*** See below, p. 453, in connexion with the proposed European Court of Human 

Rights. 
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implied in the acceptance of the substantive safeguards of the 
Bill of Rights. They amount to a conferment upon the Inter¬ 
national Court of powers which are most comprehensive and, 
in a sense, unforeseeable. However, any discussion of the inier- 
nationui protection of human rights must remain sterile unless 
it is reali.sed that such protection cannot be achieved without 
limitations upon the sovereignty of Stales. The appreciation ol 
that fact may be delayed by the use of language which is artificial 
and by the adoption of .solutions which are nominal. But it 
cannot be so delayed for long. Once that is realised, the confer¬ 
ment of compulsory juri.sdiction upon an international court in 
the matter of the Bill of Rights differs only in degree from the 
.submi.s.sion to the compulsory jurisdiction ol international courts 
in general. It is only because of the still lingering notion of the 
inferiority of the individual that the jurisdiction of international 
courts in relation to the Bill of Rights assumes the alarming 
complexion usually associated with it. 

Moreover, the impact of the innovation may be softened, 
without detracting from its reality and effectiveness, by shaping 
the jurisdiction of the Court in such a way as not to confer upon 
it the power of a formal nullification of acts of the highc,st 
judicial or legislative organs of the State. That jurisdiction may be 
exercised by way of declaring the incompatibility of the measures 
or acts in question with the obligations of the Bill of Rights 
and. whenever appropriate, by decreeing compensation. It would 
then be for the Stale to take requisite action in compliance with 
the judgment of the Court, as it would be for the international 
agencies entrusted with the enforcement of the Bill of Rights 
to draw the consequences from the failure of the State in quc.stion 
to act upon the finding of the Court. 

Finally, the possibility could be considered of giving a measure 
of elasticity to the composition of the International Court by 
enlarging its permanent international nucleus through the 
addition, in individual cases, of judges who are nationals of the 
Stale concerned so as to render it, in a sense, an enlarged Court 
of Appeal of that State. Thus whenever a ease affecting a State 
comes before the Court, the composition of the latter, assuming 
that it is composed normally of eleven judges, eould be inereased 
by three members, nationals of the State concerned and holding 
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high judicial office in that State. These persons would have 
the power of decision and voting on the same footing as the 
permanent members of the Court. Their participation would 
not decisively affect the character and the continuity of the 
Court. On the other hand, it would ensure that decisions vitally 
affecting the constitution and the sovereignty of the State 
concerned are not given by a small majority of foreign judges. 
If some such arrangement is adopted, a judgment given against 
the State by a decision concurred in by all the judges who are 
nationals of that State would be fully acceptable to its public 
opinion, for it would indicate that there has taken place an 
obvious violation of the Bill of Rights. If all the nationals 
of that State were to vote in favour of upholding the measures 
taken by it, an adverse decision would be made correspondingly 
difficult, while an unfavourable decision given by a majority in¬ 
cluding one or more of the nationals of that State would not be 
open to the objection that it is a judgment of a purely foreign 
tribunal and would to that extent be more acceptable to public 
opinion. Moreover, some such modification of the composition of 
the Court in individual cases would go a long way towards meeting 
the objection that a foreign tribunal, not conversant with the laws 
and traditions of the Slate, is called upon to pronounce on matters 
touching the very core of national life and of national sovereignty. 
There may also be some wider significance in an attempt, implied 
in the propo.sal here put forward, at a combination of—and the 
raising of the rigid barrier between—national and international 
jurisdiction. However that may be, it must become clear that 
the question of an International Court of Human Rights 
accessible to individuals cannot be solved by a purely negative 
attitude rooted in the traditional approach to the position of 
the individual in international law. That that approach is 
refuted both by practice and principle is one of the main 
theses of this book.” The former President of the Upper 
Silesian Arbitral Tribunal, which admitted actions by individuals 
against both foreign and their own States,'” summarises the 
result of a long experience in the following words: 

“•See above, pp. 4S-60. 

See Steiner and Gross v. Polish State, decided by the Upper Silesian Arbitral 

Tribunal in 1928: Annual Digest, 1927-28, Case No. 188. 


25 
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‘That many complaints of individuals should in the end 
remain unsubstantiated or prove futile cannot cause any surprise. 
But it would be unjust to deduce from this an argument against 
the right of direct appeal by individuals, just as it would he 
fallacious to deduce from the absence of cases introduced by the 
Governments themselves a proof that all was for the best in the 
best of worlds, or an argument in favour of restricting to Govern¬ 
ments the right of instituting proceedings before international 
protective organs. This might give an illusion of tran(}uiility, hut 
no assurance of justice.’ ” 

In the di.scussions concerned with international safeguards of 
human rights, in connexion with the Charter of the United 
Nations, the Bill of Rights and otherwise, the propo.sals for an 
international court of human rights have not been confined to 
writers.'* Thus during the Paris Peace Conference in 1946 
Australia advanced a proposal for a European Court of Human 
Rights entrusted with juri.sdiction in respect of the clauses relating 
to human rights in the Peace Treaties with Hungary, Bulgaria, 
Finland and Italy.” In December 1947 the representatives of 
States composing the Working Group on Implementation—a 
committee of the Commi.ssion on Human Rights—considered 
another Australian propo.sal for setting up an International Court 
of Human Rights and gave it general approval.** The Group 
unanimously answered in the affirmative the question whether 
‘an international Court be empowered to constitute the final 
guarantor of human rights? ’ and whether the Court ‘ should 
have the right to pronounce final and binding decisions? ’ *' 
Apparently the Group did not commit itself to an expression of 
view as to whether the Court should be open directly to indivi¬ 
duals. The detailed proposal put forward by Australia in 1949 
did not contain a clear answer to that question.” Yet that is a 
question which is of the very essence of any scheme for an 

Kaeckenbceck, op. cit., p. 482. 

**See» e.g.. Brunet, La garantie Internationale des droits de Yhomme (1947), 
pp. 35.V354. 

®*See above, p. 205. 

** For the Report of the Group, which was composed of representatives of 
Australia, Belgium, Iran, and India, see Doc. E/800 and, also. Economic and 
Social Council, Official Records, Third Year, Sixth Session, Supplement No. 1, 
pp. 48-53. 

** Three members of the Group voted in favour of the establishment of a new 
Court while the Indian representative was of the opinion that a Chamber 
of the existing International Court of Justice would meet the need. 

•*®See above, p. 308. 
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international court charged with the interpretation of the Bill 
of Rights. It is equally of the essence of the matter that that 
question should be answered in the afl5rmative." The rights 
of man must be protected at the instance of man. In the Preamble 
to the Resolution of the Ninth International Conference of 
American States adopted in 1948 and recommending that the 
Inter-American Judicial Committee should propose a draft 
statute of an International Court to guarantee human rights it was 
stated that there can be no genuine protection of human rights 
unless they are safeguarded by a competent court and that ‘ where 
internationally recognised rights are concerned, juridical 
protection, to be effective, should emanate from an international 
organ 

9. Thr Nature of the Recommendations of the 
Human Rights Council 

Ankle 25 

In all cases in which the results of the investigation disclose 
an infraction of this Bill of Rights the Council shall make appro¬ 
priate recommendations to the State concerned. If the State 
concerned fails to comply with the recommendations of the 
C^ouncil, the latter may bring the matter before the General 
Assembly which, after any further investigation and after calling 
upon the State concerned to comply with the recommendations, 
shall, in the case of continued non-compliance, make such 
recommendations as may be appropriate in the circumstances. 
The Parties to this Bill of Rights agree that the recommendations 
of the General Assembly shall be legally binding upon them. 
Where the infraction of this Bill of Rights is such as to constitute 
a threat to international peace and security, the General Assembly 
shall transmit the case to the Security Council for such further 
political, economic, or military action as may be deemed necessary 
to ensure compliance with the Bill of Rights. 

The provisions of this Article are self-explanatory. They are based 
on the principle that while the procedure before the Human 
Rights Council must aim at the removal of the grievance, if 
any, by persuasion, conciliation, and other suitable action, the 
Council is bound, in case of failure of its efforts, to make 

As to the proposed European Court of Human Rights, see below, p. 449. 

Annals of the Organisation of American States, 1 (1949), p. 133. 
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definite recommendations to the State concerned. These 
recommendations, although of considerable moral authority, 
would not be legally binding. However, if not complied with, 
they would become the starting point of a procedure before the 
General Assembly ending, if circumstances so require, with a 
legally binding recommendation. Ihe recommendation would 
be binding not only upon the State directly concerned, but also 
upon all parties to the Bill. For the recommendation may pre¬ 
scribe coercive action, in which the parties to the Bill will be 
legally bound to participate, in case the State concerned should 
persist in its refusal to abide by its obligations under the Bill of 
Rights. The latter is an international legal obligation; it is part 
of international law. Its ultimate sanction—^like the sanction 
of international law—is not public opinion, but such measures 
of compulsion as are appropriate in the circumstances and as 
are politically available. This applies, in particular, to cases— 
referred to in the last sentence of the Article—^in which the 
violation of the Bill of Rights constitutes a threat to international 
peace and security. In these cases the necessity would arise 
for action by the Security Council in accordance with its powers 
and obligations under the Charter. 

The provisions of this Article would have to be suitably 
altered in case the Bill of Rights should come into being outside 
the United Nations. In that case the Annual Conference of the 
Signatories thereto would take the place of the General Assembly. 
Yet the jurisdiction of the Seeurity Council would probably 
remain unaltered, seeing that it is open to any Member of the 
United Nations to bring before the Security Council any dispute 
or situation affecting international peace and security. It would 
not matter whether the case is thus brought before the Council 
by an individual Signatory of the Bill or collectively ly all or 
some Signatories who are Members of the United Nations. 

10. The Bill of Rights and the Powers of the 
United Nations under the Charter 

Article 26 

Nothing in this Bill of Rights shall be deemed to impair the 
powers and functions of the General Assembly, the Security 
Council, the Trusteeship Council, the Economic and Social 
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Council or its Commissions, as set out in the Charter of the 
United Nations. 

Even if the Bill of Rights enters into force as part of the law of 
the United Nations as the result of a decision of a requisite 
majority of the General Assembly, it will still be necessary to lay 
down the principle that it leaves unimpaired the powers and 
functions of the organs of the United Nations referred to in this 
Article. This is so not only because those powers can be altered 
only in consequence of a properly ratified amendment of the 
Charter. It is so also because those powers must continue to 
be exercised in relation to those Members of the United Nations 
which decline (o subscribe to the Bill of Rights. 

11. Acceptance of the BmL of Rights. The Problem of 

Reservations 

Article 27 

The International Bill of the Rights of Man shall enter into 
force, as an instrument operating within the framework of and 
guaranteed by the United Nations, as .soon as it has received the 
assent of two-thirds of the Members of the United Nations. It 
shall become binding, without any necessity for ratification, upon 
Members of the United Nations whose duly accredited and 
authorised representatives present at this Special General 
Assembly cast their vote in favour of the Bill or who at any future 
Session of the General Assembly make a declaration accepting 
its Articles as binding upon their State. Any State which is not 
a Member of the United Nations may accede to this Bill of Rights 
by a declaration deposited with the Secretary-General. 

Reasons have been given in another part of this book why a 
Bill of Rights which will come into being under the aegis of the 
United Nations as part of the law of the United Nations and 
which will require the co-operation of its organs must receive the 
assent of at least two-thirds of its members.” The significance 
of the Bill of Rights, which in historic importance would be 
second only to the Charter itself, requires that a Special General 
Assembly should be dedicated to its discussion and adoption. 
Yet there would be no justification for excluding non-members 
of the United Nations from participation in the Bill. 


**See above, p. 309. 
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In C 3 SC it should prove impossible to secure the requisite 
majority of the members of the United Nations, the Bill of Rights 
could come into being by means of a treaty providing, in the 
accepted form, for ratification by the signatories and for future 
accession by other States by means of a declaration deposited 
with the Human Rights Council. No large number of Slates 
would be required to provide the necessary minimum of 
signatories. 

In connexion with the present Article reference must be made 
to the question of possible reservations to the Bill of Rights. 
The dignity and effectiveness alike of the Bill demand that there 
should be no room in it for reservations of any kind or descrip¬ 
tion. The Bill of Rights is a Bill of the fundamental rights of 
man. The idea of any reservations to them is, prima facie, 
objectionable. In view of the numerous provisions of the Bill, 
of the large number of signatories, and the necessity—^if they 
are to be legally effective -of the reservations being assented 
to by other signatories, the procedure for making them part of 
the Bill would be difficult to the point of becoming unworkable. 
Moreover, if reservations were to be appended in large numbers 
they would lend substance to the charge that governments hope 
to contrive to become parties to a basic international enactment 
without undue sacrifice. Reservations would be Justified and, 
probably, necessary if -contrary to considerations urged in this 
Chapter—the Bill were to contain elaborate details, distinctions, 
and qualifications. This in itself is a compelling argument against 
burdening the Bill with an excess of definition and spurious 
learning.*" 

*" It was proposed by Denmark, in 1949 that the final Article of the Covenant 
should include a general reservation in the following form: ‘If the 
existing laws of a State regarding any of the rights and freedoms defined in this 
Covenant do not give full effect to the provisions of the Covenant, such State 
may^ by an express statement made to that effect on deposit of its instrument 
of ratification or accession, reserve its right to maintain its customary law 
on the subject/ It was added that ‘ a State making any such reservation 
undertakes to examine the possibilities of modifying its legislation, within a 
reasonable space of time, with a view to giving full effect to the provisions 
of this Covenant’ (E/CN.4/350, p. 51). This unorthodox suggestion of 
simultaneously accepting the Bill of Rights and contracting out of some of 
its obligations without the specific consent of other contracting parties was 
apparently due to tlie proposal to insert in the Bill of Rights a provision 
against compulsory medical interference with the human body, in particular 
by way of compulsory sterilisation. The law of Denmark allows that pro¬ 
cedure in certain cases. (For a discussion on the subject see E/CN.4/S.R.91, 
pp. 11-14.) A provision of this character would probably be outside the 
minimum requirements of the Bill and, therefore, unnecessary. But in case 
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There are two possible exceptions to the principle of excluding 
reservations to the Bill of Rights. The first is connected with 
the temporary su.spension of the operation of the Bill in relation 
to Federal States. For the reasons stated above," this is not a solu¬ 
tion which can be lightly accepted. However, should it be adopted 
as an alternative preferable to the total abstention of Federal 
States from participation in the Bill, the best method of giving 
effect to it would be by way not of a technical reservation, but of 
a special Declaration or Protocol attached to the Bill of Rights 
and assented to by the other Parties. 

The same procedure could be adopted with regard to the 
difficult question of non-discrimination on account of sex. While 
the principle in question mu.st form an integral part of the Bill 
of Rights, there are compelling considerations for enabling the 
Signatories, while bound by the principal obligation, to postpone 
its full operation in some re-spects.*'* 


12. Amisndment of the Biij. of Rights 
Article 28 

The Articles of this Bill of Rights may be amended by a vote 
of the General Assembly provided that such vote receives the con- 

it should be generally regarded as an indispensable part of the Bill, the 
proper course would be for States attaching importance to becoming a party 
to the Bill to change their law in that respect. There is little authority in a 
Bill of Rights which can be accepted by every Stale without any change 
in its law. It was suggested by the Danish representative in 1949 
1 E/CN. 4 /S.R. 88 , p. 14) that if States were permitted to make reservations this 
would make it unnecessary to reduce the 'general limitation clause* to the 
lowest common denominator and that, accordingly, the general level of 
obligations assumed by States under the Covenant would be correspondingly 
higher. The argument seems deceptive. It received the ‘whole-hearted 
support ’ of the Belgian delegation on the ground that it would make possible 
the ratification of the Covenant by a large number of States (ibid., S.R.89, 
p. 18). The fate of the Universal Declaration on Human Rights provides 
an instructive example of the fact that universality is expressive neither of the 
effectiveness nor «f the legal or moral authority of an international instrument. 
.Similar and stronger objections apply to the suggestion, put forward in cem- 
nexion with the question of implementation, that a single instrument, on the 
analogy of the General Act for the Pacific Settlement of International 
Disputes of 1928, should embody various degrees of obligation, and that the 
parties to the Bill should have the option of adhering to one or more parts 
of it (E/CN.4/S.R.114, p. 5). The probable result would be a general ad¬ 
herence to the purely nominal provisions of the instrument. Sec also 
E/CN.4/S.R.95, p. 9, for a similar suggestion of the Danish representative 
in connexion with the Article relating to deprivation of liberty. While urging 
the necessity of a detailed list of exceptions, he insisted at the same time on 
the right of States to contract out of these exceptions by way of reservations. 
Sec above, p. 363. 

**aSec above, pp. 339, 340. 
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currence of two-thirds of the United Nations bound by the Bill of 
Rights. States which do not concur in the amendment shall 
remain bound by the Bill as hitherto. They may at any time 
accept the obligations of all or some amendments by a declaration 
deposited with the Secretary-General of the United Nations. 

The above Article, which is concerned with the amendment of 
the Bill of Rights, needs no elaboration. In case the Bill of 
Rights should be adopted by means of a treaty concluded outside 
the United Nations the power of amendment would necessarily 
rest with the Signatories of the Bill—or a two-thirds majority of 
them—as.semb]cd at the Annual Conference. The States not 
accepting the amendments would continue to be bound by the 
original Bill of Rights. 

13. Withdrawal from the Bill of Rights 
Article 29 

Any State which is a Party to this Bill of Rights may withdraw 
from its obligations by notice being given to the Secretary-General 
of the United Nations. The notice shall not become operative 
until one year after it has reached the Secretary-General. It 
shall be without effect upon the progress of petitions and com¬ 
plaints brought prior to that date. 

The Bill of Rights will be a Treaty the parties to which will under¬ 
take obligations of a most far-reaching character. They will 
limit their sovereignty and surrender their freedom of action with 
regard to matters which, save for the obligations of the Charter, 
are exclusively within their domestic jurisdiction. They will, in 
effect, confer upon external agencies—^judicial and non-judicial— 
the power to review decisions of their highest courts and decrees 
and statutes passed by their sovereign parliaments. In the same 
way as in the Charter of the United Nations the Members have 
limited their external sovereignty in relation to the right of war, 
they will, in the Bill of Rights, part with a substantial portion 
of their internal sovereignty. They will have embarked upon an 
experiment which—^though dictated by most compelling con¬ 
siderations—will be as yet untried. They will have put their 
trust in persons, as yet unknown, who will administer and enforce 
the Bill of Rights. It would therefore seem proper and desirable 
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that they should safeguard their right to withdraw from the 
obligations thus contracted in case the machinery of the Bill of 
Rights should prove unworkable. It is unlikely that such right 
of withdrawal from a fundamental international enactment of 
this nature will be lightly resorted to. If exercised, it will leave 
unimpaired the substantial obligations of the Charter of the 
United Nations in the matter of human rights and fundamental 
freedoms. 



SECTION 3 


THE UNIVERSAL DECLARATION AND THE 
EUROPEAN COURT 


CHAPTER J7 

THE UNIVERSAL DECLARATION OF 
HUMAN RIGHTS 

1. The Proclaimed Importance of the Declaration 

T he Universal Declaration of Human Rights, the text of which 
is reproduced as an annex to this Chapter' and which was 
proclaimed by the General Assembly of the United Nations on 
10 December. 1948, has been hailed as an historic event of 
profound significance and as one of the greatest achievements of 
the United Nations. It was so described by representatives of 
various States at the final Session of the General Assembly sitting 
in Paris and during the debates of its Third Committee. 
Thus Mrs. Roosevelt, Chairman of the Commission on 
Human Rights and the principal representative of the United 
States on the Third Committee, said: ‘ It [the Declaration] might 
well become the international Magna Carta of all mankind . . . 
Its proclamation by the General Assembly would be of import¬ 
ance comparable to the 1789 proclamation of the Declaration of 
the Rights of Man, the proclamation of the rights of man in the 
Declaration of Independence of the United States of America, 
and similar declarations made in other countries.’’ The last 
part of the comparison was sufficiently elastic to remove from it 
a charge of obvious exaggeration. The President of the 
Assembly admitted that the document to be approved was not 

‘ See below, p. 428. 

^Official Records of the Third Session of the General Assembly, Part I, p. 862. 

394 
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a convention which States would be bound to carry out and 
give effect to fundamental human rights. But he believed it to 
be ‘ a st(^ forward in a great evolutionary process He said; 

‘ It was the first occasion on which the organised community of 
nations has made a declaration of human rights and fundamental 
freedoms. That document was backed by the authority of the 
body of opinion of the United Nations as a whole, and millions 
of people, men, women, and children all over the world, many 
miles from Paris and New York, would turn to it for help, 
guidance and inspiration.’ ’ The Rapporteur, the representative 
of Haiti, de.scribed the Declaration as ‘the greatest effort yet 
made by mankind to give society new legal and moral founda¬ 
tions ’ and as thus marking ‘ a decisive stage in the process of 
uniting a divided world 

The delegate of Pakistan compared the Declaration with the 
Convention on Genocide previously adopted by the General 
Assembly and submitted that both documents constituted an 
epoch-making event.' The delegate of Denmark affirmed that 
‘ the universal declaration of human rights made the promises of 
the Charter a living reality The delegate of Syria was equally 
emphatic: 

‘The Declaration was the achievement of generations of 
human beings who had worked towards that end. Now at last 
the peoples of the world would hear it proclaimed that their aim 
had been reached by the United Nations.’ ’ 

The representative of Paraguay, while admitting that the 
Declaration was not perfect, described it as being ‘... the most 
harmonious, comprehensive and universal that has so far been 
achieved’ and affirmed that ‘it would shed a light on the way 
man had to tread to reach happiness While the expansive 
language of some delegates may be attributed to the native 
temper of the countries which they represented, no such considera¬ 
tions explain the phraseology used by the Belgian representative. 
He said: 

’ Ibid: p. 934. 

‘ Ibid: p. 854. 

» Ibid: p. 890. 

‘/Wrf., p. 891. 

' Ibid: p. 922. 

• Ibid: p. 901. 
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‘ In certain circles, it had been said that the declaration of 
human rights was a purely academic document. That statement 
was erroneous, for the declaration had not only an unprecedented 
moral value, it had also the beginnings of a legal value. The man 
in the street who appealed to the declaration would support his 
protests with the authority of the unanimous decision of the 
peoples and Governments of the United Nations. 

He did not elaborate the point that although that vote was a 
decision upheld by all the peoples of the world (with the exception 
of the nine States which abstained from voting), it was a decision 
to which those who proclaimed it were as yet unwilling to give 
the dignity and the force of an obligation binding upon them in 
the sphere of law as well as in that of conscience. In the course 
of the deliberations of the Third Committee the Belgian delegate 
voiced the view of the vast majority of its members in expressing 
the hope that the Declaration would be adopted ‘both as an 
homage to France and because it was important for the United 
Nations to give to the waiting world a tangible proof of its 
activity and usefulness ’.** The representative of Iceland expres.sed 
his full conviction that ‘ the universal declaration of human rights 
would arouse great hopes among peoples who were still deprived 
of those rights With very few exceptions the Delegations 
of the States represented at the General Assembly voiced their 
conviction not only of the importance of the Declaration but 
also of the desirability of avoiding any delay in its adoption. 

In his Report to the General Assembly the Secretary-General 
emphasised, in similar terms, the significance of the Declaration 
drafted by the Commission on Human Rights. He said: ‘ I'his 
declaration, the first attempt in history to write a “ Bill of Rights ” 

’ Ibid., p. 880. 

A/C3/S.R.91, p. 6. 

” Official Records of the Third Session of the General Assembly, Part 1, p. 878. 
“The delegate of New Zealand was among the very few who, at the very 
outset, expressed a critical view of the Declaration. She suggested that, at 
least, the Declaration should be adopted at the same time as the Covenant. 
*lf the Declaration was adopted first, there was less likelihood that the 
Covenant would be adopted at all; by the time it was ready for adoption, 
some States, having already accepted the Declaration, might be unwilling to 
vote for it’ (A/C3/S.R.89, p. 4). She pointed to the fact that that danger 
was increased by the prospect of many reading into the Declaration more 
than to which it was entitled. She instanced the view expressed by the French 
representative before the Economic and Social Council to the effect that the 
Declaration was an organic act of the United Nations having all the legal 
validity of such an act. 
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for the whole world, is an important first step in the direction 
of implementing the general pledges of the Charter concerning 
human rights.’ “ 

2. The Rejection of the Declaraiion as a Legal 
Instrument 

The practical unanimity of the Members of the United Nations 
in stressing the importance of the Declaration was accompanied 
1^ an equally general repudiation of the idea that the Declaration 
imposed upon them a legal obligation to respect the human rights 
and fundamental freedoms which it proclaimed. The debates 
in the General Assembly and in the Third Committee did not 
reveal any sense of uneasiness on account of the incongruity 
between the proclamation of the universal character of the human 
rights forming the subject matter of the Declaration and the 
rejection of the legal duty to give effect to them. The delegates 
gloried in the profound significance of the achievement whereby 
the nations of the world agreed as to what are the obvious and 
inalienable rights of man—so obvious and fundamental that they 
considered the suggestion of describing them as grounded in 
nature to impart to the Declaration an undesirable clement of 
controversy and confusion “—but they declined to acknov/lcdgc 
them as part of the law binding upon their States and Govern- 

Report to the General Assembly, 1948. 

** The proposal to insert the words ‘ by nature ’ in Article 1 was rejected on the 
suggestion of the Belgian representative for the reason that these words might 
lead to ‘long philosophical arguments’ (A/C3/S.R.96, p. 3). The Belgian 
suggestion was supported by the Chinese representative whose objection was 
based on the ground that the phrase ‘ had a ring of Rousseau and evoked 
memories of the theory that man was naturally good ’ {ibid., p. 6). After a 
prolonged discussion in the Third Committee the view prevailed that the 
Declaration should not contain a reference to the origin of rights. The Soviet 
representative emphasised that equality of rights before the law was deter¬ 
mined not bv the fact of birth but by the social structure of the State 
(A/C3/S.R.98). Jacques Maritain, the philosopher, was invoked in favour 
of the same proposition. However, the true question at issue—^which seems 
to have escaped the Committee—^is not that of the origin of rights. The true 
issue is that of their validity—/.<?., the question whether the State is the final 
arbiter of human rights. The Preamble of the Declaration actually invokes 
the * equal and inalienable rights of all members of the human family*. 
A long discussion took place on the Dutch proposal to insert in the Preamble 
a reference to the divine origin of man. The Soviet representative opposed 
it and pointed to the Declaration of 1789 which omitted any mention of 
deity. He was reminded by the Belgian delegate that the American Declaration 
of Independence used the words ‘ endowed by their Creator *. But the Belgian 
representative admitted that the proposal raised a very delicate philosophical 
problem and that it would be inconccivabje that the Committee should try to 
solve that question by a vote (A/C3/S.R.‘i65, p. Q. 
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merits. They gave occasional expression to the view that any 
apparent inconsistency between the fact of the general agreement 
as to what are fundamental human rights and the refusal to 
recognise them as juridically binding in the sphere of conduct 
was fully resolved by the acknowledgment of their validity in the 
realm of conscience and ethics. 

The United States, a country whose standing in the world 
and the perseverance of whose representatives were largely 
instrumental in the speedy adoption of the Declaration—a course 
originally resisted by the United Kingdom and other countries 
of the British Commonwealth —^insisted repeatedly and empha¬ 
tically on the fact that the Declaration was not a legal 
document and possessed no legally binding force. Thus the 
representative of the United States, in the same statement before 
the General Assembly in which she extolled the virtues of the 
Declaration, said: ‘In giving our approval to the declaration 

^'‘Thus in the course of the meeting of the Human Rights Commission in 
December 1947, the Australian representative, Colonel Hodgson, objected 
to the proposal to adopt a Declaration otherwise than as forming part of a 
Bill of Rights. The relevant extract from the Minutes is instructive: 

‘ He was of opinion that the Commission’s Terms of Reference did not 
require it to draft a Declaration of Human Rights. The Draft Declaration 
presented by the Drafting Committee was, in his opinion, equivalent to a 
preamble to a Bill of Rights, and as such it should contain a statement of 
general principles to cover the whole range of human rights and fundamental 
freedoms. He maintained that the Commission’s task was to draft a Bill 
of Human Rights, not a Declaration which, he felt, entailed no legal obliga¬ 
tions and would not in any way affect the lives of men and women unless 
translated into concrete action. In his opinion, an international Bill was a 
law in both the domestic and international fields, and no executive or legisla¬ 
tive organ of a government would be able to override its provisions. It was 
the Bill of Human Rights which should be submitted to Member Governments 
in order that it might be seen whether its contents were in conflict with national 
legislation and whether new legislation to comply with its provisions would 
be necessary ’ (E/CN.4/S,R.27, p. 5). 

Equally, the British representative. Lord Dukeston, felt that the first task 
of the Commission was to produce a draft International Bill of Human 
Rights, which would become a legal document and which would be imple¬ 
mented (ihif/.. pp. 7, 8). In February, 1948, the spokesman of the British 
Government reaffirmed that view in the House of Commons. In associating 
himself with the view that it was undesirable to press for the adoption, in 
1948, by the General Assembly of a general document relating to human 
rights, he said: ' We want deffnition . . . and we want to be quite firm in 
ensuring that this is not just another pious resolution': Hansard, House of 
Commons, vol. 447, No. 72, col. 2271 (26 February, 1948). And see above, 
p. 396, n. 2, as to New Zealand. In May, 1948, the Lord Chancellor referred 
to ' a vague and general statement in the form of a Declaration which will 
be full of fine-sounding phrases ’ and which is * in itself nothing more than 
a statement of ideals’. He said: ’His Majesty’s Government feel quite 
definitely that ... it would be undesirable to submit this matter to the 
General Assembly during 1948’: Hansard, House of Lords, 5 May, 1948, 
vol. 155, cols. 666, 668. 
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today, it is of primary importance that we keep clearly in mind 
the basic character of the document. It is not a treaty; it is not 
an international agreement. It is not and does not purport to be 
a statement of law or of legal obligation. It is a declaration of 
basic principles of human rights and freedoms, to be stamped 
with the approval of the General Assembly by a formal vote of its 
members, and to serve as a common standard of achievement for 
all peoples of all nations.' “ A general statement, in almost 
identical terms, had been previously made by the representative 
of the United States in the Third Committee.” In the course 
of the discussion, in that Committee, on specific questions the 
United States consistently affirmed that the Declaration had no 
legal force.” That emphatic repudiation of the idea that the 
Declaration was a legal instrument creating legal obligations did 
not signify a sudden change in the attitude of the United States, 
as well as of other States. That attitude was maintained 
throughout the drafting of the Declaration by the Commission 
on Human Rights.” 

Bulletin of State Department, 19 (1948), p. 751. 

A/C3/SR.89, p. 2. 

“In the course of the discussion on the Preamble the Soviet Union proposed 
the wording : ‘ The General Assembly recommends the following “ Declaration 
of Human Rights’* to all States Members of the United Nations to be used 
at their discretion both in adopting appropriate legislative and other measures 
The delegate of the United States urged that the Russian proposal would 
seriously impair the moral force of the Declaration. She said: ‘ The fact that 
the Declaration would not be legally binding upon Governments made it all 
the more necessary to phrase the Preamble so that it would exercise upon 
them the greatest possible form of moral “ suasion *'.’ (A/C3/S.R.165, p. 8 ) 
When in the course of the discussion on Article 1 it was proposed to define 
the duties of States corresponding to the rights of man, the representative of 
the United States objected on the ground that the exact definition of the 
duties of States ' was a legal question, which necessarily placed it outside the 
scope of the International Declaration of Human Rights’ (A/C3/S.R.95, p. 3). 
When in connexion with the discussion on Article 25 the Soviet representative 
made proposals elaborating the right to a decent standard of living the United 
States representative objected to it on the ground that it went beyond the 
scope of a declaration and altered its legal form: "The declaration should 
be a statement of principles. The State's obligations would be laid down 
in the Covenant’ (A/C3/S.R.143, p. 1). Somehow the view prevailed that 
mere principles need not be obligatory. In the course of the discussion of the 
question of the right to a nationality, France proposed an additional paragraph 
laying down that ’ it is the duty of the United Nations to approach States 
for the purpose of preventing statelessness and, where necessary, to concern 
itself with the fate of stateless persons The proposal was objected to by 
the United States on the ground that the Declaration should be a statement 
of the rights of the individual and should include no reference to the duties 
of Governments or the United Nations (A/C3/S.R.123, p. 6). 

“Thus in the course of the drafting of the Declaration by the 
Commission on Human Rights in June, 1948, the representative 
of the United States (Mrs. Roosevelt) said: ’ The Declaration should not be in 
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With isolated exceptions,” all delegations which had occasion 
to express themselves on the subject attached importance to 
stressing the absence of any element of legal obligation in the 
Declaration about to be proclaimed by the General Assembly. 
They did so, to a large extent, in order to draw attention to the 
necessity of the Declaration being followed by a legally binding 
instrument—a Covenant—^provided with means of international 
supervision and enforcement. Thus the delegate of Australia 
said; ‘The declaration represented a common ideal to be 
attained by all peoples of the world; it had no legally binding 
character. The General Assembly should see to it that the rights 
listed in the declaration did not remain a dead letter and should 
ensure effective respect of those rights.’ ** 

The British representative at the General Assembly, without 
wishing ‘for a moment to minimise the great moral force’ of 
the document, expressed the very strong feeling of his delegation 
that ‘ the Commission on Human Rights should continue its 
work on the draft covenant and on the measures for implementa¬ 
tion of the declaration Previously the representative of the 
United Kingdom stated expressly in the course of the general 
debate in the Third Committee that, pending the completion 
of a binding international covenant, the Declaration would have 


any sense a legislative document. The General Assembly was not a legislative 
body. ... It was clear that the Declaration, as envisaged, did not create 
legal remedies or procedures to ensure respect for the rights and freedoms 
it proposed to the world; that ideal would have to be achieved by further 
steps taken in accordance with international and domestic law. The 
Declaration would have moral, not mandatory, force'. Summary Record, 
E/rN4/S R.48, p. 7. See also E/CN4/S R.50. p. 8, for similar observations 
by the Indian representative. At a later stage the United States representative 
opposed the Russian proposal to refer expressly in the Declaration to a 
limitation of working hours. She pointed out that the Declaration had * no 
juridical value. . . . Consequently mentioning that right in the Declaration 
was a meaningless gesture ’ (E/C:N4/S R.69, p. 10>—a remark which elicited 
the answer, on the part of the Russian representative, that the same argument 
could be raised against all other Articles of the Declaration. And see 
E/CN4/SR.74 for yet another similar observation of the representative of 
the United States. 

Sec below, pp. 404-406. 

'' Official Records of the Third Session of the General Assembly, Part I, p. 876. 
In the Third Committee, in connexion with the discussion of the question 
of asylum, the Australian delegation pointed out that it had previously 
insisted that formulas implying obligations must be avoided in the text of 
the declaration of human rights. The Declaration, he said, *must make no 
reference to the corresponding obligations of States': A/C3/S.R.121, p. 16. 

Official Records of the General Assembly, Third Session, Part I, Plenary 
Meetings, p. 883. 
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‘great moral authority, through the proclamation of an ideal, 
even though it could not impose specific obligations He 
dissented expressly from the view of the French representative 
that the Declaration could be considered to have legal authority 
as an interpretation of the relevant provisions of the Charter. 

‘ No General Assembly resolution ’, he said, perhaps somewhat 
sweepingly, ‘could establish legal obligations.’” In another 
connexion he insisted that ‘although the Declaration was of 
great significance, it was a statement of principle devoid of any 
obligatory character In connexion with the Resolution, 
discussed in the Sixth Committee, in the matter of Russian legis¬ 
lation relating to marriages of Russian nationals with foreign 
subjects, the British representative, unlike other delegates, 
refrained from asserting that the Russian action was illegal. 
Using language of studied restraint, he confined himself to sub¬ 
mitting that the Russian attitude was contrary to the relevant 
article of the Declaration—an Article against which the Russian 
representative spoke and voted.” 

The Indian delegate insisted that as the draft Declaration 
was not strictly a legal document it was not necessary to examine 
its wording in detail. He urged the speedy adoption of the draft, 
for ‘although it would not be legally binding, it would have a 
certain amount of force and might help to dispel pessimism and 
disillusionment and thus relieve the tension of the present world 
.situation The representative of Norway agreed that the 
purpose of the Declaration was to set moral standards rather 
than to impose legal obligations. He suggested that it would 
be of practical value. ‘ as it would undoubtedly serve as a basis 
for the discussion in the United Nations of any question of human 
rights’”—a suggestion the cogency of which is not apparent. 
The Argentinian delegate similarly observed that the Declaration 
was ‘a document which involved moral obligations only and 

A/C3/S.R.93. p. 2. 

Ihid. 

“'A/C3/S.R.164, p. 8. 

Mr. Fitzmaurice (United Kingdom) ' wished to make it clear that he had 
abstained from discussing the legal aspect of the question. What he said 
was that even if there was a legal basis for the action of the Soviet authorities, 
it was none the less an infringement of fundamental human rights* 
(A/C6/S.R.197, p. 6). 

" A/C3/S.R.91, p. 4. 

A/C3/S.R.89. p. 5. 
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should be followed by one imposing legal obligations The 
Mexican delegate stated that the Declaration did not involve 
legal obligations. He thought, however, that that fact ‘would 
not diminis h the value of the document 

The French and, following him, the Belgian representatives 
were alone in claiming some legal force for the Declaration—an 
assertion the merits of which are discussed later in this Section.’' 
But even they were unable to adhere to that view with any 
appearance of consistency. Thus, in connexion with the suggesr 
tion that Article 1 and the Preamble should be combined in one 
article on the ground that they were of equal weight. Professor 
Ossin, the principal French representative, reminded the Com¬ 
mittee that ‘the precedent of the Charter did not apply to the 
Declaration, for the Charter was a legally binding convention, 
whereas a declaration was a document of a different kindV^ 
When in the course of the discussion bearing on the right of 
property the Soviet representative proposed an amendment 
stating that everyone has the right to own property in accordance 
with the law of the country where such property is situated, the 
Belgian representative objected to it on the ground that there 
was no reason for the Declaration, which was only a recommenda¬ 
tion and imposed no obligations, to contain a reference to 
national laws.” Similarly, in connexion with the French proposal 
concerning the right of petition, the Belgian representative 
expressed doubts as to the legal correctness of including the 
problem of petitions in a declaration which would not be legally 
binding upon its signatories.” 

In the matter of the denial of the legal authority of the 
Declaration there was no difference between the States which 
voted in favour of the Declaration and those nine States” which 

**Ibid. At a later meeting he suggested that the Declaration should also 
take into account existing constitutions of the various countries so that ‘it 
would have a juridical value as well’; A/C3/S.RJ0, p. 7. See also 
A/C3/S.R.164, pp. 9 and 10 for the statements, respectively, of the Greek 
and Philippine representatives to the effect that the Declaration imposed moral 
obligations. 

"A/C3/S.R.90, p. 3. 

*• See below, pp. 405-408. 

"A/C3/S.R.97. p. 6. 

" A/C3/S.R.126, p. 4. 

“A/C3/S.R.160, p. 2. 

** Byelorussia, Czechoslovakia, Honduras, Poland, Saudi Arabia, Ukraine, 
Soviet Russia. South Africa, Yugoslavia. 



Universal Declaration of Human Rights 403 

abstained from voting—although Soviet Russia and the States 
associated with her repeatedly proposed the insertion of provi¬ 
sions which would give the Declaration some appearance, but 
no more, of a binding obligation. They resisted with vigour any 
proposal to make the Declaration an enforceable international 
obligation. In the Third Committee the Russian representative 
emphasised that the creation of international institutions for 
safeguarding human rights would constitute interference in the 
internal affairs of States in disregard of national sovereignty."'’ 
‘They would furthermore tend to transform internal disputes into 
international disputes, thus endangering world peace.’ The 
Russian, and the associate, representatives rejected any notion 
of a Declaration likely to interfere with national sovereignty, 
which they considered the cornerstone of international relations." 
As the degree of the limitation of national sovereignty also repre¬ 
sents in any given case the reality of the legal obligation in the 
international sphere, it became clear that the Russian representa¬ 
tives used the term ‘ implementation ’ in a way differing substan¬ 
tially from accepted usage. They insisted throughout that the 
Declaration, while avoiding scrupulously any reference to 
international supervision and enforcement, should contain 
detailed indications of how human rights, especially in the social 
and economic sphere, should be implemented by the State.’* 
They proposed the insertion of an article laying down that ‘ the 
human rights and civic rights and fundamental freedoms 
enumerated in the present Declaration shall be guaranteed by 
national laws These specific and general proposals for imple¬ 
mentation by national authorities were rejected on the—^unob¬ 
jectionable—ground that there was no place for provisions 

"A/C3/S.R.92, p. 9. 

The Russian representative said at the final meeting of the General Assembly 
on 10 December, 1948: *lt was an entirely false theory that the principle 
of national sovereignty was a reactionary and outdated idea, and that the 
repudiation of that principle was an essential condition of international co¬ 
operation. The draft declaration of human rights appeared to endorse that 
reactiona^ view directed against national sovereignty and was therefore 
entirely inconsistent with the principles of the United Nations*; Official 
Records of the General Assembly, Third Session, Part I, pp. 923, 924. The 
wording of the Russian amendment to the Preamble of the Declaration was: 
*The General Assembly recommends the following ** Declaration of Human 
Rights ** to all States Members of the United Nations to be used at their 
discretion both in adopting appropriate legislative and other measures' 
(A/C3/.314/Rev. 1). 

** See above, p. 298, n. 3. 
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for enforcement in a document which, by universal consent, 
was in the nature of a proclamation of principle binding only 
in the sphere of conscience. At the same time that particular 
reason for the rejection of the Russian proposals added emphasis 
—if any further emphasis was needed—to the general view that 
the Declaration was not intended in any way as implying a legal 
obligation. 

It was only occasionally and by way of rare exception that 
a delegation showed some lack of appreciation of the fact that 
the Declaration was not intended to be legally binding. Thus 
the Canadian delegate in the Third Committee refrained from 
voting for the Declaration for reasons which could have had 
validity only if the Declaration were legally binding. He pointed, 
for instance, to the difficulties created by Article 21 (2), which 
gives the right of equal aceess to public employment regardless 
of political creed and which might therefore be interpreted as 
an obligation to employ in public service persons aiming at the 
destruction of those very institutions which it is the object of 
the Declaration to preserve. Moreover, the Canadian delegation 
attached importance to the fact that according to the Canadian 
Constitution various matters covered by the Declaration were 
within the jurisdiction of the provinces as distinguished from 
that of Canada.”’ At the General Assembly Canada voted for 
the Declaration in order not to do anything which might appear 
to ‘ discourage the effort to define the rights of mankind 
There is probably no necessity to consider the Canadian hesita¬ 
tion as to Article 21 (2), and the Declaration in general, as 
implying any suggestion that the Declaration is legally binding. 
Thus, for instance, the representative of the United States, in 
her general statement at the final meeting of the General 
Assembly, while expressly repudiating the notion of the Declara¬ 
tion as a legally binding instrument, attached importance to 
stating that the binding force—the morally binding force—of the 
Declaration in respect of Article 21 (2) was qualified by the terms 
of Article 29 (2) providing for limitations on the exercise of the 
rights laid down in the Declaration in the interests of morality, 
public order and general welfare. The delegate of Chile, while 

’• Official Records of the General Assembly, Third Session, Part 1, pp. 898, 899. 
«A/PV.. 182. p. 91. 
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agreeing that only the Covenant, to be adopted at a future date, 
would be legally binding, suggested that the violation by any 
State of the rights enumerated in the Declaration would mean 
violation of the principles of the United Nations.*’ This was 
also the view underlying the observations of the delegate of 
Lebanon" and of an amendment proposed by Soviet Russia and 
rejected by the General Assembly." The delegate of India, some¬ 
what obscurely, described the Declaration as ‘a declaration of 
obligations ’. Apparently, however, she considered the document 
to be only a declaration of moral obligations, for she emphasised 
that ‘the adoption of the Declaration should not . . . lead to 
neglect the most important document; the Convention’." 

There was, therefore, little justification for the reason adduced 
by the South African delegate before the General Assembly as 
the explanation for his abstention. That alleged reason was that 
in the discu.ssion in the Third Committee the Declaration was 
treated as a definition of the rights and freedoms mentioned in 
the Charter, with the result that the adoption of the Declaration 
‘ would entail certain legal obligations for the Governments sub¬ 
scribing to it’." The actual reasons underlying the South 
African abstention were of a different nature. 

The only attempt to claim legal force for the Declaration 
came from the French and Belgian representatives. As shown 
above," that attempt was by no means consistent; nevertheless, 
it merits attention and consideration. In the Third Committee, 
the French delegate. Professor Ca.ssin, maintained that although 
the Declaration ‘ would not possess coercive legal power ’, it 
could be considered as an authoritative interpretation of the 
Charter and as the common standard to which the legislation 
of all the Members of the United Nations shall aspire.*’ The first 
part of that statement is considered below.*" The second part was 

" A/C3/S.R.91. p. 7. 

" Ihid., p. 8. 

‘Any violation or limitation of these rights [of the Declaration], whether 
direct or indirect, shall be deemed to violate the present Declaration and to 
be incompatible with the high principles proclaimed in the United Nations 
Charter’; Official Records of the General Assembly, Third .Session, Tan i, 
p. 928. 

**Ihid„ p. 894. 

*‘lhid,. p. 911. 

“See above, p. 402. 

“ A/C3/S.R.92. 

“See below, p. 409. 
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apparently not intended as an assertion that the States voting 
for the Declaration were legally bound to effect corresponding 
changes in their national legislation. Professor Cassin then 
proceeded to point out that although the Declaration had no 
coercive power, it could not be considered as weakening in any 
way the pledges made by the signatories of the Charter, a state¬ 
ment which is in itself unobjectionable for the reason that the 
Declaration, not being a legal instrument, can neither add to nor 
subtract from existing obligations. Yet the remarks that followed 
tended to introduce into the argument a distinct element of 
confusion. In the view of France, he said, ‘ States are compelled 
by the Charter to recogni.se the competence of the main bodies 
of the United Nations in the matter of human rights ... the 
competence of the United Nations in questions of human rights 
is positive ’.■•* That statement he then elaborated in such a 
way as both to make its meaning uncertain and to infuse legal 
consequences into the act of adopting the Declaration. He 
.said: ‘The provisions of Article 2, paragraph 7, of the Charter 
relating to the domestic jurisdiction of member States, could not 
be invoked against such competence when, by the adoption of 
the Declaration, the question of human rights was a matter no 
longer of domestic, but of international concern.’ Thus, while 
the distinguished lawyer was saying, in the first part of his state¬ 
ment, that the competence of the United Nations in the matter of 
human rights was ‘ positive he proceeded to suggest that such 
competence was the result of the adoption of a Declaration which 
practically all Members of the United Nations consider not to 
have created any legal obligation at all. The argument is typical 
of some of the po.ssible effects of the Declaration. While it is 
clear that the Declaration does not create legal obligations, the 
argument—^for which there is no legal justification—in support 
of the contrary view is advanced in reliance on assertions which 
must cast doubt on the legal validity of the existing obligations 
of the Charter. 

The observations made by Professor Cassin caused the Belgian 
representative. Professor Dehousse, to reconsider his previous 
view of the ‘ purely optional significance of the Declaration 

" A/C3/S.R.92. 

•" A/C3/S.R.108, p. 8. 
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He pointed out, in the first instance, that the Declaration, being 
a recommendation of the General Assembly, which was a juridical 
organ of the United Nations, had an ‘ undeniably legal character 
He did not substantiate the view that the Declaration would be 
in the nature of a recommendation. Neit|^er did he elaborate 
the significance of the statement that the document would have 
an ‘ undeniably legal character He then proceeded to inquire 
whether the Declaration, when accepted, would possess a purely 
optional significance or whether it would have binding effects. 
He assumed that certain principles of the Declaration were 
already part of ‘ the customary law of nations and were, in conse¬ 
quence, recognised in unwritten international law’. The fact 
that these principles had now been made part of the Declaration 
would not deprive these rules of their binding character. 

It may not be easy to ascribe any ascertainable meaning, in 
the accepted terminology and principles of international law, to 
these submissions of the learned delegate. The student of inter¬ 
national law may find it difficult to subscribe to the view that 
it is a rule of customary international law that, to mention some 
of the least controversial pronouncements of the Declaration, 
‘ everyone has the right to life, liberty and security of person ’ 
(Article 3 of the Declaration); or that ‘ no one shall be held in 
slavery or servitude ’ (Article 4); or that ‘ no one shall be sub¬ 
jected to torture or to cruel, inhuman, or degrading treatment or 
punishment’ (Article 5). Prior to the Charter, apart from the 
precarious doctrine of humanitarian intervention, international 
law considered these matters to be within the exclusive domestic 
jurisdiction of the State. With regard to the other rights enumer¬ 
ated in the Declaration, Professor Dehousse admitted that no 
State would be under an obligation to make corresponding 
changes in its national legislation. He said: ‘No Member 
State, even if it had voted for the Declaration, would be legally 
bound to write into its legislation the principles of the Declaration. 
But it would assume the obligation to take them into considera¬ 
tion. In other words, the recommendation resulting from the 
work of the Committee would create the beginning of an 
• obligation for the Member States of the United Nations.’ ” These 
considerations led Professor Dehousse to the conclusion that 


*• Ibid., p. 109. 
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‘the document would have an incontestable legal value . . . 
It would not have any obligatory value strictly so-called; but it 
would place an obligation on Member States to consider the 
action which should be taken on that recommendation of the 
General Assembly After having thus affirmed the incontest¬ 
able legal value ’ of the Declaration, the Belgian delegate admitted 
‘ the subtle character of the question with which he had just 
dealt ’ and expressed the wish that the Legal Department of the 
Secretariat should study it closely.'" 


3. The ‘Indirect’ Legal Authority of the Declaration 

The language of the Universal Declaration of Human Rights, 
the circumstances and the reasons of its adoption,'’ and, above 
all, the clearly and emphatically expressed intention of the States. 
Members of the United Nations, who voted for the Resolution 
of the General Assembly, show clearly that the Declaration is 
not by its nature and by the intention of its parties a legal docu¬ 
ment imposing legal obligations. It is now necessary to consider 
the view, expressed in various forms, that, somehow, the 
Declaration may have an indirect legal effect. 

(i) In the first instance, it may be said—-and has been said ’— 
that although the Declaration in itself may not be a legal docu¬ 
ment involving legal obligations, it is of legal value inasmuch 
as it contains an authoritative interpretation of the ‘human 

** In his Fourth Annual Report to the General Assembly in 1949 the Secretary- 
General made no effort to assert that the Declaration was a binding legal 
instrument. He said; ‘ It is true that this Declaration is not a law, but neither 
have been many of the most influential documents of history. Hie United 
States’ Declaration of Independence, and France’s Declaration of the Rights 
of Man were not laws when they were proclaimed ’ {Introduction) General 
Assembly, Official Records, Fourth Session, Supplement No. 1, p. xiii. Sed 
qiuere: see below, p. 420. And see Duguit, Traite du droit constitutionneU 
2nd ed. (1923), vol. 11, p. 159, who, on the question of the legal nature of 
the Declaration of 1789, held a view different from that propounded by the 
Secretary-General. 

*’See below, p. 425, n. 81. 

**Scc above, p. 406. This apparently was also the view of Dr. Malik, the 
Lebanese representative at the General Assembly in 1948, who had been 
associated from the outset with the drafting of the Declaration. He pointed 
out that the Declaration deflned in detail the human rights and fundamental 
freedoms which members of the United Nations had pledged themselves to 
promote. He said: ‘Hence every government knew ... to what extent 
exactly it had pledged itself, and every citizen could protest to his Govern¬ 
ment if the latter did not fulfil its obligations’: Official Records of the Third 
Session of the General Assembly, Part I, p. 860. 
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rights and fundamental freedoms’ which do constitute an 
obligation, however imperfect, binding upon the Members of 
the United Nations. It is unlikely that any tribunal or other 
authority administering international law would accept a sugges¬ 
tion of that kind. To maintain that a document contains an 
authoritative interpretation of a legally binding instrument is 
to assert that that former document ilself is as legally binding 
and as important as the instrument which it is supposed to 
interpret. A document described and intended as an authoritative 
interpretation of an already binding instrument may impose upon 
the parties thereto obligations as far-reaching as the principal 
convention. It may go beyond that. It may transform what 
was originally a general and non-committal expression of 
principle into a tight network of substantial obligations. To 
say, therefore, that a document is not legally binding and that 
it embodies, nevertheless, an authoritative interpretation of a 
legally binding instrument is to make a statement the first part 
of which contradicts the second. The contradiction can be 
removed only by dint of the further explanation that ‘ authorita¬ 
tive’ means morally, and not legally, authoritative.an explana¬ 

tion which amounts to an abandonment of the view that the 
Declaration is legally relevant. But only some such explanation 
would be consistent with the almo.st unanimous insistence of 
the Members of the United Nations that, in adopting the 
Declaration, they did not intend to assume legal obligations. 
They did not intend to a.ssume such obligations by the backdoor 
of an ‘authoritative ’ interpretation of the Charter in the matter 
of human rights and fundamental freedoms. 

(ii) Accordingly, there would seem to be no substance in the 
view that the provisions of the Declaration may somehow be 
of importance for the interpretation of the Charter as a formula¬ 
tion, in this field, of the ‘general principles of law recognised 
by civilised nations’. The Declaration docs not purport to 
embody what civilised nations generally recognise as law. It 
embodies, in the words of its Preamble, ‘a common standard 
of achievement for all peoples and all nations, to the end that 
every individual and every organ of society, keeping this Declara¬ 
tion constantly in mind, shall strive by teaching and education 
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to promote respect for these rights and freedoms and by 
progressive measures, national and international, to secure their 
universal and effective recognition and observance . The 
Declaration gives expression to what, in the fullness <rf time, 
ought to become principles of law generally recognised and 
acted upon by States Members of the United Nations. In the 
course of the discussion preceding the adoption of the Declaration, 
various delegates admitted that, on specific matters, the laws and 
practices of their countries were not in accordance with the tenets 
of the Declaration. They repeatedly denied that they were about 
to accept a legal obligation to adapt their national legislation to 
the high aspirations of the Declaration. Some of them have, 
subsequent to the adoption of the Declaration, repudiated the 
suggestion that there exists any such obligation. Thus, in the 
British House of Commons, the Prime Minister, when answering, 
on 18 January, 1949, the question whether the British Govern¬ 
ment would accede to the Declaration and what changes it pro¬ 
posed to initiate in British domestic and colonial legislation in 
order to bring such legislation into line with the principles laid 
down in the Declaration, explained that, unlike the proposed 
Covenant, which would be a legally binding Convention, the 
Declaration ‘is a statement of fundamental human rights and 
freedoms that the General Assembly has proclaimed as a common 
standard of achievement which all should strive to attain ’, and 
that there was ‘ no question of any separate act of accession by 
States, or of an obligation to give early legislative effect to any 
provision with which United Kingdom or Colonial laws may 
at the moment be at variance In reply to a further question 
as to what action it was proposed to take to give effect to Article 
24 of the Declaration which lays down that everyone has the 
right to equal pay for equal work, the Prime Minister’s answer 
was that ‘ these declarations contain a great number of rights ’ 

Parliamentary Debates^ House of Commons, vol. 460, No. 40, cols. 16 and 17. 
The question of the Declaration, in relation to national legislation and other¬ 
wise, has come up repeatedly in the House of Commons: see ibid., col. 334 
(20 January, 1949); ibid,, cols. 73-74 (24 January, 1949); ibid., cols. 135-136 
(26 January, 1949); ibid., vol. 461, cols. 343-4 (9 February, 1949), when the 
Foreign Secretary, in reply to the question whether * he will continue to ensure 
that our delegates do everything possible to proceed with the Covenant which 
will, at any rate, include provuion for reference to an international court 
answered: ' 1 certainly will press on with it. I think the Covenant is much 
more important than a mere declaration*. 
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and that it is not accepted ‘ that every State will be able at once 
to realise all these ideals 

(iii) For the same reason it is doubtful whether the provisions 
of the Declaration can indirectly benefit the promotion of respect 
for human rights and fundamental freedoms to the extent of 
securing recognition as part of the ‘ public policy ’ of the law of 
the States concerned and of being enforceable as such by their 
Courts. When, in 1945, in In re Drummond Wren " a Canadian 
Court declined to enforce a restrictive covenant for the reason 
that it was discriminatory on account of race, it invoked Article 
55 and other relevant provisions of the Charter of the United 
Nations which, seeing that Canada had become a Member of 
the United Nations, had, in the view of the Court, become part 
of the ‘ public policy ’ of the law of Canada. When, in 1948, in 
Hurd V. Hodge, the Supreme Court of the United States, by way 
of a novel and almost revolutionary interpretation of the 
Fourteenth Amendment of the Constitution, rendered a similar 
decision in a similar matter, it stated, without referring expressly 
to the Charter, that prohibition of discrimination was now—^for 
the reason, inter alia, of treaties concluded by the United States 
—^part of the public policy of its law.” But these considerations 
can hardly apply to the detailed provisions, as such, of a 
Declaration which in the view of the States which voted for it 

vol. 460, col. 18. When, in the course of the discussion of the draft of 
the Declaration before the Human Rights Commission, it was proposed to 
include a provision protecting the individual not only against discrimination, 
but also against * any incitement to discrimination', the representative of the 
United Kingdom objected to the proposal on the ground that in the United 
Kingdom there had never been anjy need for legislation to compel the 
authorities to take action against incitement to discrimination and that if the 
Declaration were to contain the provision as proposed * the United Kingdom, 
feeling morally bound to carry out the provisions of the Declaration, would 
be obliged to pass laws which experience had shown neither necessary nor 
reasonable*. Summary Record of the Fifty-Second Meeting of the Com¬ 
mission, 28 May. 1948; E/CN4/S.R.52. p. 14. 

(1945) 4 Ontario Reports, pp. 778, 781. 

■’“See the Opinion of Vinson, C,J., in Hurd v. Hodge (1948), 68 Sup Ct. 847. 
853: ‘ The power of the federal courts to enforce the terms of private agree¬ 
ments is at all times exercised subject to the restrictions and limitations of 
the public policy of the United States as manifested in the Constitution, 
treaties, federal statutes and applicable legal precedents.* See also Namba v. 
McCourt and Neuner, decided in 1949 by the Supreme Court of the State 
of Oregon: 204 Pac. (2d), 569. In that case the Court held—quoting, inter 
alia. Articles 55(c) and 56 of the Charter of the United Nations—that the 
Oregon Alien Land Law discriminated against persons of Asiatic descent 
and was, accordingly, void as being in violation of the equal protection 
clause of the Fourteenth Amendment. 
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implies neither a legal obligation nor a moral duty to adapt their 
legislation to the principles of the Declaration. 

(iv) For identical reasons it is idle to attempt to kindle sparks 
of legal vitality in the Universal Declaration of Human Rights 
by regarding it as a recommendation of the General Assembly 
and by inquiring into its legal effects as such. It is not clear 
whether the Declaration is in the nature of a recommendation 
—a term which, in turn, bristles with a multiplicity of meanings. 
Some of the ‘recommendations’ of the General Assembly pro¬ 
duce a legal effect, for instance, its recommendations, in the 
form of ‘ instructions ’ or otherwise, addressed to the organs of 
the United Nations- -such as the Economic and Social Council, 
the Trusteeship Council or the Secretary-General—which are 
placed under the authority of the General Assembly.” Also, 
when the General Assembly, in pursuance of the authority 
conferred upon it by the Charter, creates an organ—such as the 
International Law Commi.s.sion—^its decision produces definite 
legal effects. It is not clear that decisions of that nature are 
‘recommendations’. They are decisions which the General 
A.sscmbly is entitled and bound to take in the normal course of 
the administration of the busine.ss of the United Nations. The 
Declaration of Human Rights is cast in the form of a Resolution. 
But the only operative part of the Resolution is to ‘ prcx;laini ’ 
the Declaration ‘as a common standard of achievement for all 
peoples and nations ’. Significantly, it docs not contain a recom¬ 
mendation to Members of the United Nations to observe its 
principles—^an omission which may usefully be compared with 
the Resolution, adopted at the same time, which ‘recommends 
Governments of Member States to show their adherence to 
Article 56 of the Charter by using every means within their 
power solemnly to publicise the text of the Declaration and to 
cause it to be disseminated, displayed, read and expounded 
principally in schools and other educational institutions, without 
distinction based on the political status of countries or territories ’. 
It is probable that some recommendations of the General 
Assembly, such as those advising the parties to adopt a particular 
method of pacific settlement, are entitled to respect in the sense 
not only that a moral duty exists not to disregard them lightly. 


** See Sloan in British Year Book of Irttemationdl Law. 25 (1948), pp. 1 et scq. 
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but also that they may be treated by the Security Council as a 
factor in deeding, according to Article 39 of the Charter, whether 
there exists a threat to peace or a breach of the peace—with all 
the legal consequences attaching to such a decision. However, 
unless violence is done not only to the ordinary connotation of 
words but also to the fundamental structure of the United Nations, 
which denies to the General Assembly the power of sovereign 
decision binding the Members of the United Nations, it is difficult 
to see how a recommendation can be legally binding. Above 
all, assuming that the Declaration is a recommendation, it is 
abundantly clear that that particular recommendation was not 
intended to be legally binding.““ There was throughout a solemn 
and emphatic repudiation of the intention to consider it as such. 
Any hesitating imputation of a 'nascent legal force’*' to the 


In the course of the final discussion before the General Assembly in 1948, 
Professor Cassin, the French representative, asserted that the Declaration 
‘while it was less powerful and binding than a convention, had no less 
legal value, for it was contained in a resolution of the Assembly which was 
empowered to make recommendations; it was a development of the Charter 
which had brought human rights within the scope of positive international 
law Official Records of the Third LSession of the General Assembly, Part I, 
p. 866. The argument seems to assume that because the Assembly is em¬ 
powered to make recommendations the latter are somehow legally binding. 
There is an element of confusion in the distinction between instruments 
which have legal value and those which have some legal value. 

See Sloan, op. at., in fine. 'I'here is a disadvantage in reading legal obligations 
into acts of the General Assembly clearly not intended us such. Jn May 
1949 the Legal Section of the Secretariat expressed the opinion that the 
proposed United Nations Charter of the Rights of the Child, although not 
having the same legal effect as a multilateral convention, would not be entirely 
without force and that * even from a strictly legal standpoint, one might well 
conclude that a declaration will have significant juridical consequences’ 
(E/CN.5/S.R.126, p. 3). The above conclusion was reached on the ground 
that as in Article 56 of the Charter Members pledge themselves to take joint 
and separate action in co-operation with the Organisation for the achievement 
of the purposes set out in Article 55, there is a general obligation on the 
part of Members to take action ‘in co-operation* in order to achieve the 
principles approved by the Assembly and that ‘ the declaration should there¬ 
fore serve as a strong inducement to Members to continue to be guided by 
the principles contained in the Children’s Charter'. It is not clear what is 
the nature of the ‘ strong inducement * alluded to. The position is different 
when a Resolution of the Assembly purports to lay down rules of law as 
in the case of the Resolution affirming the principles of law recognised by 
the Charter of the Nurnberg Tribunal and its judgment (Resolution 95 (1)) 
or the affirmation that genocide is a crime under international law (Resolution 
96 (])). It is arguable that such Resolutions are binding upon the States 
whose representatives voted for them. The difference between the authority 
of a recommendation when addressed to the organs of the United Nations 
and when addressed to the members of the United Nations was clearly- and 
accurately—brought out in the observations of the Polish delegate to the 
Economic and Social Council in connexion with a request of the Council, in 
pursuance of a Resolution of the General Assembly, that member States 
should supply information in connexion with certain economic and social 
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rccommendEtions of the General Assembly must yield to the 
clearly manifested contrary determination of the afithors of the 
Declaration. 

(v) Finally, it has been maintained that although the Declara¬ 
tion is not binding upon the Members of the United Nations 
who voted for it, it is, somehow, binding upon the organs of the 
United Nations charged with the administration of the relevant 
provisions of the Charter. It is difficult to find any ascertainable 
meaning in that contention. No organ of the United Nations is 
entitled to act in a manner amounting to an imposition of obliga¬ 
tions upon the Members of the United Nations when no such 
obligation is grounded either in the Charter or in any binding 
instrument subsequently accepted by the Members of the United 
Nations. Thus if the Commission on Human Rights were to 
assume the powers of investigation and recommendation—as, 
notwithstanding the restraint which it has imposed upon itself, 
it is bound and entitled to do—^in the matter of complaints 
of violation of human rights, it could not properly look to the 
Declaration as a measure of the obligations of the State con¬ 
cerned. Undoubtedly, numerous Articles of the Declaration do 
not differ, in substance, from what would follow from a natural 
interpretation of the term ‘ human rights and fundamental free¬ 
doms’. To that extent the Declaration, by incorporating the 
obligations following from the Charter in an instrument which is 
not binding, may be said, in a sense, to have subtracted from 
rather than added to its authority.” In so far as the Declaration 
goes beyond that it provides no authority for an extensive 
interpretation of the obligations of the Charter. 

Undoubtedly the Declaration will occasionally be invoked by 
private and official bodies, including the organs of the United 

matters. He pointed out that the Resolution of the Assembly gave the 
Council the power to ask for such information but that member govern¬ 
ments could refuse to give it {Economic and Social Council, Fourth Year, 
Eighth Session, 18 March, 1949, p. 658). Resolution 119 (II) of the General 
Assembly enables the latter to review steps taken by Members to give effect 
to the Charter. That Resolution calls upon Members to carry out all recom¬ 
mendations of the Assembly upon economic and social matters and recom¬ 
mends that the Secretanf-General report annually to the Economic and Social 
Council and the Council report to the Assembly upon the action taken by 
Members to give eff^t to the recommendations of the Council and of the 
Assembly upon matters falling within the competence of the Council. 

** * In a sense ’—or as a matter of law the Declaration is a neutral and ineffective 
instrument. 
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N&tions. But it will not—and cannot—^properly be invoked as 
a source of legal obligation. Thus the Third General Assembly 
in adopting in 1949 a Resolution recommending the Government 
of Soviet Russia to withdraw the measures preventing Soviet 
wives of citizens of other nations from leaving the country, 
relied, inter alia, on the Universal Declaration of Human Rights 
‘formulated’ by the General Assembly.** However, like the 
Declaration, the recommendation thus adopted was not of a 
bindmg character. The fact that the General Assembly, in a 
recommendation which is not binding, invokes a previous recom¬ 
mendation which is equally devoid of binding legal force, does 
not endow the latter with legal authority.*** 

•*25 April, 1949; Doc. A/842. When at the first Session of the International 
Law Commission its Chairman, Professor Hudson, observed that it was 
dangerous to proclaim the duty to respect human rights and fundamental 
freedoms without defining them, the Colombian representative replied that, 
in his opinion, the Universal Declaration of Human Rights defined the funda¬ 
mental rights and freedoms referred to in the Charter (17 May, 1949; 
A/CN.4/S.R.20, p. 17). The Byelorussian representative, speaking in con¬ 
nexion with the Russian Resolution on trade union rights, urged that the 
Economic and Social Council * could not ignore the principles enshrined in 
the Charter and the Universal Declaration of Human Rights* (17 March, 
1949, Economic and Social Council Official Records, Fourth Year, Eighth 
Session, p. 641). In connexion with the case, brought before the General 
Assembly in April, 1949, of the observance of human rights by Hungary 
and Bulgaria, Belgium and Panama relied on the Declaration as a reason, or 
one of the reasons, giving the General Assembly the right to discuss the 
matter notwithstanding the provisions of Article 2, paragraph 7, of the 
Charter. The Belgian delegate said; * The decisive consideration which caused 
his delegation to overcome its misgivings was the adoption of the Universal 
Declaration of Human Rights by the General Assembly during the first part 
of its third Session. He did not think that the Assembly could now refuse 
to examine certain facts relating to violations of human rights which, rightly 
or wrongly, were brought to its attention* (A/BUR/S.R.58, p. 18). The 
representative of Panama was even more emphatic. He did not agree that 
the Declaration was in no way binding. *lt defined what the rights and 
liberties set forth in the Charter were and could not be simply set aside 
as having no juridical force* {ibid,, p. 20). This also was the view of the 
representative of Lebanon. He said: *llie Declaration of Human Rights 
was essentially quite different from any other resolution adopted by the 
General Assembly. . . . The other resolutions merely conformed wim the 
Charter from the point of view of form, whereas the very substance of the 
Declaration of Human Rights was contained in the Charter and was the 
subject of specific provisions. The Declaration continued and, in a way, 
supplanted the Charter, and could not therefore be considered a mere resolu¬ 
tion*: ibid,, S.R.59, p. 12. He spoke to the same effect in the Political 
Committee: A/AC.24/S.R.39, p. 6. 

In addition to the above-mentioned Resolution, the General Assembly and 
other organs of the United Nations have repeatedly invoked the Declaration. 
Sec, for instance. Resolution 265 (HI) adopted in 1949 in which the General 
Assembly, in connection with the dispute between India and the Union of 
South Africa, invited the Governments of these two countries and of 
Pakistan to enter into discussions taking into consideration, inter alia, the 
purposes and the principles of the Charter of the United Nations and the 
Declaration of Human Rights. In a Resolution (315 (IV)) adopted in 
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Not being a legal instrument, the Declaration would appear 
to be outside international law. Its provisions cannot form the 
subject matter of legal interpretation. There is little meaning in 
attempting to elucidate, by reference to accepted canons of con¬ 
struction and to preparatory work, the extent of an obligation 
which is binding only in the sphere of conscience. If the obliga¬ 
tions of the Declaration are only morally binding, every State 
is entitled to interpret them not in accordance with the common 
intention—assuming that there be such—of the States which 
voted for it, but according to its own lights as to the ethical rights 
and wrongs of any given situation. There may be a tendency 
-which ought to be resisted—to indulge in a legal interpretation 
of what is not a legal instrument for the reason that its adoption 
was preceded by prolonged discussion often indistinguishable 
from that which precedes the adoption of a statute or a binding 
international instrument.*' It may be idle to interpret the nuance 


1949 in the matter of discrimination practised by certain States against 
immigrating labour, the General Assembly referred to the princi|>1e of non¬ 
discrimination embodied in Articles 2 and 23 of the Declaration. In a 
Resolution on educational advancement in Trust Territories the General 
Assembly declared formally that discrimination on racial grounds as regards 
educational facilities available to the different communities in the Trust 
Territories is not in accordance with the principles of the Charter, the 
Trusteeship Agreements and the Universal Declaration of Human Rights 
(324 (IV)). In recommending, in the same year, the abolition of cor¬ 
poral punishment in Trust Territories, the Trusteeship Council described 
such punishment as humiliating practice inconsistent with the spirit' 
of the Declaration (Doc. A/933, Annual Reports 1 and 3). As to the 
guidance received from and express reliance upon the Declaration in con¬ 
nexion with the proposed European Court of Human Rights see below, 
p. 435, On the other hand, there is no reference to the Declaration in 
Article 3 of the Union Statute of the Kingdom of the Netherlands and 
the Republic of the United Slates of Indonesia of November 1949. In that 
Article the parties to the Union recognise the fundamental human rights 
and freedoms enumerated in the Appendix to the Statute. These follow 
closely, in many respects, the Articles of the Declaration. Sec U.N. Doc. 
S/1417/Add.l, pp. 71, 76-78. 

See, for instance, the elaborate argument of the South African delegate 
with respect to the comprehensiveness, which he considered to be excessive 
and unrealistic, of the principle of equality (A/C3/S.R.95, p. 12). He also 
objected to the insertion of the reference to dignity in Article 1 since the 
various Articles should be devoted to the statement of fundamental rights 
' whereas the dignity of the individual was actually a deeper and broader 
concept than a right’ (A/C3/S.R.96, p. 3). The representative of Iraq 
objected to the affirmation that men are both free and equal, ’ for if they were 
free to develop all their latent possibilities, inequality would result* 
(A/C3/S.R.96, p. 7). The Egyptian delegate expressed the doubts of Moslem 
countries with regard to Article 16 which provides for freedom to contract 
marriages without any limitation due to race, nationality and religion. He 
pointed to restrictions in Moslem countries upon the marriage of a Moslem 
woman with a person of another creed. * These limitations *, he said, ‘ are 
of a religious character and are born from the very spirit of our religion ’ 
(A/PV.183, p. 2). He also expressed anxiety, not shared by the representative 
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of a meaning of an article when the article as a whole is not 
binding, when its application is subject to ‘ just requirements 
of morality, public order and the general welfare in democratic 
society and when every State is the exclusive judge of these 
requirements. 


4. Thu Question of the Moral Force of the Declaration 

The fact that the Universal Declaration of Human Rights is not 
a legal instrument expressive of legally binding obligations is 
not in itself a measure of its importance. It is possible that, if 
divested of any pretence to legal authority, it may yet prove, 
by dint of a clear realisation of that very fact, a significant land¬ 
mark in the evolution of a vital part of international law. 
Undoubtedly, extreme care must be taken, in respect of a docu¬ 
ment of this nature, not to gauge by rigid legalistic standards 
what was intended by many States to be an historic demonstration 
of loyalty to the ideals of the Charter. Nor would even a 
suspicion of sterile scepticism or lack, of reverence be appropriate 
in relation to a document which is the result of much faith, 
patient labour, and devotion. But the determination to refrain 
from captious criticism ought not to interfere with the duty 
resting upon the science of international law to abstain from 
infusing an artificial legal existence into a document which was 
never intended to have that character. Any attempt to do so must 
prove abortive in the long run. If made, with temporary appear¬ 
ance of success, it would tend to weaken efforts in the direction 
of true progress. 

For these same reasons it is not improper to devote a brief 
discussion to the que.stion of the moral authority of the Declara¬ 
tion. That question, which loomed large in the discussions of 
the General Assembly and its Third Committee, was answered 

of Pakistan, as to Article 18, which provided for the freedom of the individual 
to change his religion. The Article, he submitted, implied an indirect en¬ 
couragement to proselytising by certain missions in the Orient at the expense 
of the Moslem creed. Detailed, and occasionally heated, discussions took 
place on the question of the proper age in relation to the right to marry. The 
representative of Saudi Arabia insisted on the phrasing ‘ men and women of 
legal matrimonial age’ as distinguished from ’full age'. He said: ’it was 
not for the Committee to proclaim the superiority of one civilisation over 
all others and to establish uniform standards for all the countries in the 
world’ (A/C3/S.K.125, p. 6). Some delegates objected that the provision 
of Article 25 according to which everyone has the right to holidays with 
pay was too categorical in relation to the capitalist employer or the housewife. 


27 
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with an aflSrmative as emphatic as the repudiation of its authority 
as a legally binding instrument. Thus the representative of the 
United States attached great importance to the Declaration for 
the reason that ‘ at a time when there are so many issues on which 
we find it difficult to reach a common basis of agreement, it is a 
significant fact that forty-eight States have found such a large 
measure of agreement in the complex field of human rights 
Yet there was no less profound significance in the fact that these 
forty-eight States were equally agreed in their determination not 
to be legally bound by the principles which they declared to be 
fundamental. The British representative in the Third Committee 
.spoke in similar terms: ‘ The moral authority of the document 
that would be adopted by the Assembly would serve as a guide 
to the Governments in their efforts to guarantee human rights 
by legislation and through their administrative and legal prac¬ 
tice.’" Before the General As.scmbly the Briti.sh ’•epresentative, 
in comparing the Declaration with Magna Carta and similar 
instruments, said: ‘ This is, indeed, an historic occasion because, 
great as are those documents, never before have so many nations 
joined together to agree upon what they consider to be the basic 
and fundamental rights and freedoms of the individual.’" That 
combination of the assertion of the fundamental character of the 
rights proclaimed in the Declaration and of the denial of the legal 
obligation to respect them raises in itself, in a most acute form, 
a cardinal issue of international morality. It also raises the 
question of the moral authority of the Declaration—a question 


^'‘'Loc. cif., above, p. 399. 

A/C3/S.R.93. It was stated in 1949 by Professor Cassia, the French repre¬ 
sentative on the Human Rights Commission, that his Government had 
published the Declaration in the Journal Officiel and that it had undertaken 
a study of all laws and practices in French territory which might not have 
been fully in accordance with the Declaration. "Such a study*, he said, 
* which was tantamount to an examination of conscience, should be under¬ 
taken in every country in the world ’ (E/CN.4/S R.89, p. 7). It is doubtful 
whether, in view of the previous statements by Governments that the 
Declaration was not binding, the question of conscience entered into the 
matter at all. At the same meeting of the Commission the Indian representa¬ 
tive affirmed that the Declaration *was in no way binding and that its 
acceptance by States was not a guarantee that the rights which it proclaimed 
would be respected by them’ (p. 10). 

A/PV.181, p. 516. The comparison with Magna Carta is omitted in the 
final version of the speech as printed in the Official Records of the General 
Assembly, Third Session, J*art I, p. 882. In general it is oCinterest to com¬ 
pare the texts of the speeches made on that occasion by the various delegates 
as printed in the Prods Verbal with the more sober version appearing in the 
Official Records of the General Assembly, 
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which, in the context of a legal exposition, requires to be dealt 
with only very briefly. 

The moral authority and influence of an international pro¬ 
nouncement of this nature must be in direct proportion to the 
degree of the sacrifice of the sovereignty of States which it 
involves. Thus conceived, the fundamental issue in relation to 
the moral authority of the Declaration can be simply stated: 
That authority is a function of the degree to which States commit 
themselves to an effective recognition of these rights guaranteed 
by a will and an agency other than and superior to their own. 
The moral influence of ideas flows from the sincerity of those 
who proclaim them. Their sincerity is, in turn, evidenced by 
the degree of sacrifice which they arc willing to bear on behalf 
of the ideas which they propagate. The Declaration does not 
purport to imply any sacrifice of the sovereignty of the State on 
the altar of the inalienable rights of man and. through them, 
of the peace of the world. Its moral force cannot rest on the 
fact of its universality—or practical universality as soon as it 
is realised that it has proved acceptable to all for the reason that 
it impo.ses obligations upon none. As suggested by the author 
of this book in his Report presented in September 1948 to the 
Conference of the International Law Association: ‘A declara¬ 
tion of this nature might possess a moral value if it sprang from 
bodies whose business it is to propagate views and to mould 
opinion. When coming from such a source the word of enlighten¬ 
ment and exhortation may be as potent as a deed. When 
emanating from Governments it is a substitute for a deed. What 
the conscience of mankind expects from governments is not the 
proclamation of the idea of the rights of man or even the recogni¬ 
tion of the rights of man. What the conscience of the world 
expects from that quarter is the active protection of human rights 
and the assumption for that purpose of true and enforceable 
obligations.' For the same reason there is little persuasive force 
in the argument that the absence of legal authority emphasises 
and adds to the moral strength of the Declaration. 

Undoubtedly, no Bill of Rights, however rigid may be its legal 
obligations and however drastic its instrumentalities of enforce¬ 
ment, can prove effective unless, by education and enlightenment. 
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it secures the support of the public opinion of the world. But 
public opinion in support of such aims cannot be created by pro¬ 
nouncements expressing ‘ a common standard of achievement 
It is inaccurate, in this respect, to compare the Declaration of 
1948 with that of 1789 and similar constitutional pronounce¬ 
ments. These may not have been endowed, from the very incep¬ 
tion, with all the remedies of judicial review and the formal 
apparatus of enforcement. But they became, from the outset, 
part of national law and an instrument of national action. They 
were not a mere philosophical pronouncement. It is because of 
that—and only becau.se of that—^that, in the words of Lord Acton, 
the single confused page of the Declaration of 1789 outweighed 
libraries and proved stronger than all the armies of Napoleon. 
There is nothing in the Declaration adopted by the General 
Assembly which includes—or implies—any legal limitation upon 
the freedom of States. It leaves that freedom unimpaired. In 
that vital respect it marks no advance in the enduring struggle 
of man against the omnipotence of the State. The moral 
authority of a pronouncement of this kind cannot be created by 
affirmations claiming for it such authority."" One of the 
governing principles of the Declaration—a principle which was 
repeatedly affirmed and which is a juridical heresy—is that it 
should proclaim rights of individuals while scrupulously refraining 
from laying down the duties of Slates.*" To do otherwise, it was 
asserted, would constitute the Declaration a legal instrument. 
But there are, in these matters, no rights of the individual except 

*** In the same way—and the observation is pertinent with regard to some 
formulations of the ‘covenant’ and of ‘measures of implementation’ dis¬ 
cussed by the Commission on Human Rights—a document does not become 
legal and binding merely because its authors described it as such. Its pro¬ 
visions must, in effect, be such as to bind the signatories. The same applies 
to ‘ measures of implementation ’. See the writer’s observations on this point 
in his Report to the International Law Association. Brussels Conference, 1948. 
The Preamble to the Declaration, it will be noted, states that ‘ it is essential 
if man is not to be compelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights should be protected by 
the rule of law’. Yet the Declaration does not purport to be a positive 
contribution to the rule of law. 

In its comments, submitted in 1948, on the draft of the Declaration, the 
Government of the United States gave clear expression to that view. It said: 

‘ Since it is the proper purpose of the Declaration to set forth basic human 
rights and fundamental freedoms, as standards for the United Nations, it is 
inappropriate to state the rights in the Declaration in terms of governmental 
responsibility. In particular it is improper to state in the Declaration that 
certain things shall be unlawful’: E/CN.4/85, p. 7. 
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as a counterpart and a product of the duties of the State. There 
are no rights unless accompanied by remedies.” That correla¬ 
tion is not only an inescapable principle of juridical logic. Its 
absence connotes a fundamental and decisive ethical flaw in the 
structure and conception of the Declaration. 

Such moral authority as the Declaration may otherwise 
possess is further impaired by the fact that some of its crucial 
provisions—^while clearly not intended to imply a legal obliga¬ 
tion—are couched in language which is calculated to mislead 
and which is vividly reminiscent of international instruments in 
which an ingenious and deceptive form of words serves the pur¬ 
pose of concealing the determination of States to retain full 
freedom of action. Thus few persons—and perhaps few lawyers 
—reading Article 14 of the Declaration relating to asylum will 
appreciate the fact that there was no intention to assume even a 
moral obligation to grant a.sylum. There was an explicit di.s- 
claimer of any such intention. That Article provides, in its first 
paragraph, that ‘ everyone has the right to seek and to enjoy in 
other countries asylum from persecution The Committee 
rejected the proposal that there shall be a right to be granted 
asylum. According to the Article as adopted there is a right ‘ to 
seek ’ asylum, without any assurance that the seeking will be 
successful. It is perhaps a matter for regret that in a Declara¬ 
tion purporting to be an instrument of moral authority an 
ambiguous play of words, in a matter of this description, should 
have been attempted. Clearly, no declaration would be necessary 
to give an individual the right to seek asylum without an assurance 
of receiving it. The right ‘to enjoy asylum’ was interpreted 
by the British delegation, which introduced the amendment con¬ 
taining these words, ‘ as the right of every State to offer refuge 

In the course of the debate in the Canadian House of Commons on the 
proposed Bill of Rights a member of the House observed: ‘These great 
traditional rights are merely pious ejaculations unless the individual has the 
right to assert them in the courts of law ’: House of Commons Debates (1947), 
vol. 86, p. 3188. The brief Declaration on the Fundamental Rights of the 
Individual adopted by the Institute of International Law in 1947 states the 
same proposition in emphatic terms: ‘Affirmer Ic respect des droits de la 
personne humaine sans en assurer reificacit^ par des mesures effectives de 
garantie ct de conlrolc est insuffisant aussi bien dans Tordre international 
que dans Tordre interne’ (Art. IV): Annuaire, 1947, p. 259. No such emphasis 
on—or indeed—any reference to the necessity of international guarantees was 
contained in a similar Declaration adopted by the Institute in 1929: Annuaire, 
1929. vol. 1. pp. 730-732. 
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and to resist all demands for extradition But this, with regard 
to political offences and persecution generally, is the right which 
every State indisputably possesses under international law/" That 
right gains no accession of strength by being incorporated in a 
Declaration. Undoubtedly, the grant to individuals of the right 
of asylum would have meant an innovation in international law 
(although it would not have been contrary to international law 
as suggested by the Haitian representative).'* It would have 
necessitated a change in the immigration laws of most countries 
and would have amounted to a limitation of the absolute right 
of States to regulate immigration—a consideration by reference 
to which the proposal w'as opposed equally by Australia and 
Soviet Russia as implying an interference w'ith matters exclu¬ 
sively within the domestic jurisdiction of States."' It is even 
possible—though highly improbable—that, as suggested by the 
British delegate, ‘ its application might actually lead to persecu¬ 
tion by encouraging States to take action against an undesirable 
minority and then to invite it to make use of the right of asylum’.' ‘ 
But it would have been more consistent wath the dignity of the 
Declaration if these considerations had resulted in the elimina¬ 
tion of the question of asylum from the Declaration. As it 
happened, a formula was accepted which is artificial to the point 
of flippancy. The Committee had previously rejected a Frcncli 

'' A/C3/S.R.12I, p. 5. In the original drafl of the article the words ‘ the right 
to seek’ were followed by the words ‘and to be granted’ asylum. 

For this reason stress on the right of States to grant asylum is merely redun¬ 
dant. This applies to the discussions of the International Law Commission 
on the subject in 1949. In connexion with the proposed Declaration on the 
Rights and Duties of States, Mr. Ycpcs insisted that the right of asylum was 
‘ one of the noblest creations of customary international law and that ‘ it 
would be inconceivable not to include it ’ in the proposed Declaration. At 
the same lime he urged that ‘ the recognition of the right of States to grant 
asylum did not bind them to grant it to all political refugees who asked for 
it ’ and that the States themselves were free to decide whether or not asylum 
should be given to a political refugee (9 May, 1949, Doc. A/CN.4/S.R.16, p. 
16). He suggested—rightly, it is believed—that the duty corresponding to the 
right of asvlurn was not that of granting asylum but that of respect for it on 
the part of the State of which the refugee is a national. Both these aspects 
of the law relating to asylum form an undisputed part of international law. 
It is not certain that their authority is strengthened by being made to form 
part of a Declaration the legal nature of which is dubious. What is confus¬ 
ing is the tendency to refer in this connexion to the ‘ right of asylum ’—a 
phrase implying that it is a right belonging to the individual. Professor 
Scellc expressed in this connexion the view that under Article 14 of the 
Universal Declaration of Human Rights States had the right ‘ and even the 
duty to grant such asylum’ {ibid., p. 21). 

^ A/C3/S.R.122, p. 6. 

• A/C3/S.R.121, p. 16 and S.R.122, p. 3. 

■ • A/C3/S.R.121. p. 5. 
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proposal to give the United Nations some standing in the 
administration of the exclusive right of States to grant asylum.’* 
The proposal was accompanied by a note stating, with much 
relevance, that ‘ there is no point in proclaiming a right without 
at the same time stating whose duty it is to give effect to that 
right 

The same purely nominal~and, in effect, deceptive—solu¬ 
tion was adopted in the matter of nationality. After stating, in 
the first part of Article 15, that ‘everyone has the right to a 
nationality the Declaration proceeds to lay down that ‘ no one 
shall be arbitrarily deprived of his nationality’. The natural 
implication of the principle that everyone is entitled to a nation¬ 
ality would be the prohibition of deprivation—^whether arbitrary 
or otherwise—of nationality in a way resulting in statelessness. 
None of the States which in the period between the two World 
Wars resorted to deprivation of nationality, en masse, for political 
or racial reasons would have admitted that such measures were 
arbitrary. They were, in their view, dictated by the highest 
necessities of the State. In a pronouncement claiming primarily 
moral authority there should have been no room for the institu¬ 
tion of statelessness which is a stigma upon international law 
and a challenge to human dignity in an international legal system 
in which nationality is the main link between the individual and 
international law. There was no inclination to soften the impact 
of that incongruous contradiction by the adoption of the principle 
that persons who, because of .statelessness, do not enjoy the 
protection of any government, shall be the concern of the United 
Nations. A French proposal to that effect was rejected both by 
the Human Rights Commission ” and by the Third Committee of 
the General Assembly’". 

There is a further element of incongruity in the fact that, on 
account of the objectit)ns raised largely by reference to the 
exclusive jurisdiction of States, the Declaration, which is a docu¬ 
ment claiming moral authority, contains no reference to the right 
of petition—though a special resolution of the General Assembly 
safeguarded in this respect, .somewhat inconclusively, the possi- 

‘ The French proposal was to add to the proposal as adopted the words: 

* The United Nations, in concert with the countries concerned, is required 
to secure such asylum for him.’ 

E/CN.4/S.R.59, p. 11. 

See above, p. 399, n. 18. 



424 The International BUI of the Rights of Man 

baity of giving effect to what it described as an ‘ essential human 
right The same consideration applies to the omission,-" after 
considerable discussion, of any reference to the protection of 
the right of minorities to the preservation and development of 
their separate entity as distinguished from their protection against 
non-discrimination which is provided for, in general language, 
in Articles 2 and 7 of the Declaration. In comparison it was 
probably an accident of final drafting which resulted in the fact, 
which some delegates found extraordinary, that the fundamental 
freedoms of thought, of conscience, of religion, and of expression 
and opinion, should be relegated to the distant Articles 18 and 19 
and placed after the Article affirming the right of property. 

5. The Deci-aration and the Charter 

Any criticism of the Universal Declaration of Human Rights 

from the point of view of its legal value or moral force mu.st 

be tempered by the realisation that in the intention of those who 

urged-—or acquiesced in—its adoption the Declaration was but 

a first step. The proclamation of the Declaration was certainly 

not intended as a complete fulfilment of the task of adoption 

of an International Bill of Rights conceived as an instrument 

embodying binding and enforceable obligations. In fact, the 

proclamation of the Declaration by the General Assembly was 

accompanied by a resolution stating that as ‘the plan of work 

of the Commission on Human Rights provides for an International 

Bill of Human Rights, to include a Declaration, a Covenant on 

Human Rights and measures of implementation’, it ‘requests the 

Economic and Social Council to ask the Commission on Human 

Rights to continue to give priority in its work to the preparation 

'"The Resolution requested the Economic and Social Council to ask the 
Commission on Human Rights to give further examination to the problem 
of petitions when studying the draft Covenant on Human Rights and measures 
of implementation ‘ in order to enable the General Assembly to consider whati 
further action, if any, should be taken at its next regular session' regarding 
that matter. 

The question was referred, in a separate Resolution, to the Economic and 
Social Council and to the Sub-Commission on the Prevention of Discrimina¬ 
tion and the Protection of Minorities, requiring them to make a thorough 
study of the problem of minorities ‘ in order that the United Nations may 
be able to take effective measures for the protection of racial, national, 
religious or linguistic minorities’. The Resolution explains that in view of 
the universal character of the Declaration of Human Rights ‘ it is difficult to 
adopt a uniform solution of this complex and delicate question, which has 
special aspects in each State in which it arises’—an explanation which in 
view of the general character of the Declaration carries little conviction. 
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of a draft Covenant on Human Rights and draft measures of 
implementation’. The question whether that first step was 
necessary and desirable must remain a matter of controversy. 

It would be unworthy to attribute it wholly to considerations of 
internal politics in some States or to a desire, on the part of the 
Commission on Human Rights, to show some semblance of results 
after exclusive preoccupation with the drafting of the Bill of 
Rights to the detriment of other activities entrusted to it. 

It must remain a matter for speculation whether the Declara¬ 
tion will prove a stepping stone to a true Bill of Rights—which 
is what is meant by a Covenant and provisions for implementa¬ 
tion—or whether it will become a factor in postponing 
considerably or abandoning the main instrument for which it 
was intended to pave the way. For although the Declaration 
can claim no legal force and, probably, only inconsiderable moral 
authority, that circumstance does not deprive it altogether of 
significance or potential effect. Somewhat paradoxically, the 
realisation of the ineffectiveness of the Declaration per se must 
tend to quicken the pace of less ncrminal measures for the protec¬ 
tion of human rights. It is possible—perhaps probable—that 
although the Declaration is not in itself an achievement of 
magnitude, it may, by the realisation of that very fact, prove a 
potent summons to raising and safeguarding the status of man 
in the international legal system. It is probable that some of the 
Governments which urged—or. after initial hesitation, supported 
—the adoption of the Declaration may have had that possibility 
in mind. There would, indeed, have been no other justification 
for adopting the Declaration or for the speed with which it 
was adopted.*' But that possibility will not materialise—it will 
be indefinitely postponed—if we strain both law and fact in order 


The view prevailed among members of the Commi.ssion on Human Rights 
that unless definite instruments were submitted to the General Assembljj the 
work already done in the matter of an International Bill of Human Rights 
would be endangered and that public opinion might begin to regard that 
question in the light of a purely academic problem. There was probably 
no justification for such anxiety. The true danger of the situation lay in the 
possibility that the Commission might consider its work, which was still 
in the preparatory and exploratory stages, as being in the nature of a mature 
and final product. To attempt, in the political and psychological atmosphere 
of international relations following upon the Second World War, to give 
final shape to a fundamental and historic instrument the essence of which 
must be some distinct measure of surrender of exclusive rights of sovereignty, 
was bound to injure the cause of human rights. This is probably a pse in 
which delay would have been preferable to fostering an illusion of 
achievement. 
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to find in the Declaration of 10 December, 1948, a juridical and 
moral reality.** 

These considerations suggest that the analysis of the Declara¬ 
tion as advanced in this Section may not be purely negative." 
Moreover, in addition to the principal, and perhaps not wholly 
unintentional, aspect of its potential usefulness, the discussions 
and the study preceding the adoption of the various Articles of 
the Declaration must prove of value for the formulation of the 
substantive and procedural clauses of a binding and enforceable 

Some time before the adoption of the Declaration the writer of this book 
pointed to the grave disadvantages of an international instrument which is no 
more than an announcement of principle. It may be useful to quote here 
the relevant passages: ‘A bare Declaration of Rights devoid of the 
characteristics of legal obligation and enforcement would probably con¬ 
stitute a retrogressive event in relation to the Charter. It would tend to 
weaken the achievement of the Charter and to impair the possibilities of its 
progressive development as the protector of the rights of man. It would 
foster the spirit of disillusionment and, among many, of cynicism. There 
may be a justification and a necessity for a mere declaratory pronouncement, 
such as the Declaration of 1789, in time of revolutionary <7a/; and defiance. 
Within the State there may also be reasons for the hope that the Declaration, 
though not followed by specific legal remedies, will be realised through the 
organic unity and continuity of national life and tradition. These faclons 
arc absent in the case of an International Bill of Rights. . . . What practical 
guidance can there be in a Declaration which is unavoidably and deliberately 
of a general and abstract character? No Declaration couched in general 
terms could illuminate the meaning of those essential human rights and 
freedoms which have behind them the accumulated w'eight of the best aspira¬ 
tions of mankind throughout the centuries. The experience of the retro¬ 
gression of the immediate past, some of the traces of which still survive, 
has added to their already overwhelming cogency. No general Declaraticm 

can remove.though it can obscure or ignore—such differences of opinion 

or practice as exist or arc tolerated. The urgent need of mankind is not the 
recognition and declaration of fundamental human rights but their protection 
by the international community. There would be a complete justification 
for incurring the risks and disadvantages inherent in that attempt, if the 
Declaration were to constitute progress in a vital respect. That progress 
would consist in lifting the inalienable rights of man from the august but 
precarious and controversial sphere of the law of nature—of mere declara¬ 
tions—to the plane of positive law and of the legal sanction of the inter¬ 
national community.’ The International Protection of Human Rif>hts in 
Hague Academy, Recueil des Cours, vol. 70 (1947) (1), Chapter 111, S 10. 
For a less critical appreciation of the Declaration see Stillschweig in Friedens- 
Wartc, 49 (1949), pp. 7-19, and Kunz in American Journal of International 
Law. 43 (1949), pp. 316-323. In his Preface to the Universal Declaration 
of Human Rights and Its Predecessors (1949), Professor van Asbeck admits 
that the Declaration ‘has not the binding character inherent in a conven¬ 
tion ’. He then states that the Declaration ‘ stands as an “ implementation " 
of the Charter of the United Nations, a treaty itself, and the Declaration, 
being such, might eventually happen to be considered, in a legal sense, as 
supplementary to the treaty law*. For a powerful vindication of the useful¬ 
ness and authority of the Declaration see Cassin in La technique et Ics 
principcs du droit public. Etudes cn Tlwnneur de Georges Scelle, vol. 1 
(1950), pp. 67-91. On the other hand see Holcombe, Human Rights in the 
Modern World (1948), pp. 130 ct seq., who considers many of the provisions 
of the proposed Declaration to be unneces.sary and too ambitious, and, to the 
same effect, Mr. Holman, President of the American Bar Association, in 
American Bar Association Journal of November 1948 and April 1949. 
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Intcro&tional Bill of the Rights of Mitn. There is no wnirsnt 
for the pessimistic assumption that an international enactment 
of this kind is a matter of the distant future. Its realisation does 
not depend either upon the unanimity—or even upon a two- 
thirds majority—of the Members of the United Nations." More¬ 
over, there is no decisive reason why an International Bill of 
Human Rights between States genuinely resolved to place the 
rights of man under safeguards independent of their own 
will and power should not effectively come into being outside the 
United Nations. This may be the case, for instance, as between 
members of a regional association of Stales linked together by a 
common heritage of which respect for the rule of law and the 
rights of man is the most precious asset.'* 

In the meantime, so long as circumstances render impossible 
a universal or general Bill of Rights endowed with judicial and 
executive safeguards, the cause of human rights and fundamental 
freedoms is not altogether without legal protection and .safeguards. 
The Charter of the United Nations imposes upon its Members 
solemn legal obligations in this field. In that sphere the organs of 
the United Nations, once they have ceased to regard the drafting of 
a Bill of Rights to be their exclusive function, have a prominent 
and decisive part to play." The International Bill of Human 
Rights, when adopted as an effective and enforceable instrument, 
will complete the historic achievement of the Charter in the 

Sec above, p. 30S. There is a possibility that the efforts to proceed with a true 
International Bill of Rights may be impeded by the apprehension that the 
number of signatories of an effective instrument of that nature might be so 
small as to invite invidious comparisons with the wide acceptance of the 
non-committal Declaration. There is no ground for any such apprehension- - 
unless it be the desire to maintain the fictitious authority of the Declaration, 
it appears that at the time of the adoption of the Declaration there was 
among the States represented on the Human Rights Commission a substantial 
number—possibly a majority—of countries willing to lend their support to a 
binding and enforceable Bill of Rights. 

*•' See below, p. 44.5. 

*“ There were indications that, after a not altogether fruitless period of trial 
and error, that view of the legal situation may prevail. Thus, notwithstanding 
the Resolution of the General Assembly of 1948, in.structing the organs of 
the United Nations to give priority to the drafting of the so-called Covenant 
of Human Rights and its provisions for implementation, the Secretary-General, 
in e.xcrcising his undoubted right of initiative, took the important step, in 
May 1949, of proposing to the Commission on Human Rights the recon¬ 
sideration of its previous decision, which has no foundation in law, that the 
Commisiiion ‘ has no power to take any action in regard to any complaints 
concerning human rights’. Sec Report hy the Secretary-General on the 
Present Situation with regard to Communications Concerning Human Rights; 
Doc. E/CN.4/165 (2 May, 1949). And sec above, p. 259. 
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sphere of human rights and fundamental freedoms. Pending 
that consummation, the Charter, when interpreted in good faith 
and acted upon by the Members of the United Nations and its 
organs, is a potent instrument for fulfilling a task which—along¬ 
side of that of the preservation of peace—constitutes the crucial 
purpose of the United Nations and of international law. These 
tasks are complementary and, upon final analysis, identical. 


ANNEX 

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 

PROCLAIMED BY THE GENERAL ASSEMBLY OF THF. 

UNITED NATIONS ON JO DECEMBER. 1948 

Whereas recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the founda¬ 
tion of freedom, justice and peace in the world. 

Whereas disregard and contempt for human rights have resulted in 
barbarous acts which have outraged the conscience of mankind, and 
the advent of a world in which human beings shall enjoy freedom of 
speech and belief and freedom from fear and want has been pro¬ 
claimed as the highest aspiration of the common people. 

Whereas it is essential, if man is not to be compelled to have recourse, 
as a last re.sort, to rebellion against tyranny and oppression, that 
human rights should be protected by the rule of law. 

Whereas it is essential to promote the development of friendly relations 
among nations. 

Whereas the peoples of the United Nations have in the Charter 
reaffirmed their faith in fundamental human rights, in the dignity 
and worth of the human person and in the equal rights of men and 
women and have determined to promote social progress and better 
standards of life in larger freedom. 

Whereas Member States have pledged themselves to achieve, in 
co-operation with the United Nations, the promotion of universal 
respect for and observance of human rights and fundamental 
freedoms. 

Whereas a common understanding of these rights and freedoms is of 
the greatest importance for the full realisation of this pledge, 
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Now therefore the General Assembly proclaims this Universal Declara¬ 
tion of Human Rights as a common standard of achievement for all 
peoples and all nations, to the end that every individual and every 
organ of society, keeping this Declaration constantly in mind, shall 
strive by teaching and education to promote respect for these rights 
and freedoms and by progressive measures, national and inter¬ 
national. to secure their universal and effective recognition and 
observance, both among the peoples of Member States themselves 
and among the peoples of territories under their jurisdiction. 

Article I 

All human beings arc born free and equal in dignity and rights. 
They are endowed with rea.son and conscience and should act towards 
one another in a spirit of brotherhood. 

Article 2 

1. Everyone is entitled to all the rights and freedoms set forth in 
this Declaration, without distinction of any kind, such as race, colour, 
sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status. Furthermore, no distinction 
shall be made on the basis of the political, jurisdictional or inter¬ 
national status of the country or territory to which a person belongs, 
whether this territory be an independent, trust, non-self-governing or 
under any other limitation of sovereignty. 

Article 3 

Everyone has the right to life, liberty and the security of person. 


Article 4 

No one shall be held in slavery or servitude; slavery and the slave 
trade shall be prohibited in all their forms. 


Article 5 

No one shall be subjected to torture or to cruel, inhuman or degrad¬ 
ing treatment or punishment. 


Article 6 

Everyone has the right to recognition everywhere as a person before 
the law. 
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Article 7 

All are equal before the law and are entitled without any dis¬ 
crimination to equal protection of the law. All are entitled to equal 
protection against any discrimination in violation of this Declaration 
and against any incitement to such discrimination. 

Article 8 

Everyone has the right to an effective remedy by the competent 
national tribunals for acts violating the fundamental rights granted him 
by the constitution or by law. 


Article 9 

No one shall be subjected to arbitrary arrest, detention or exile. 


Article 10 

Everyone is entitled in full equality to a fair and public hearing 
by an independent and impartial tribunal, in the determination of his 
rights and obligations and of any criminal charge against him. 

Article 11 

1. Everyone charged with a penal offence has the right to be 
presumed innocent until proved guilty according to law in a public 
trial at which he has had all the guarantees necessary for his defence. 

2. No one shall be held guilty of any penal offence on account of 
any act or omission which did not constitute a penal offence, under 
national or international law, at the time when it was committed. 
Nor shall a heavier penalty be imposed than the one that was applicable 
at the time the penal offence was committed. 

Article 12 

No one shall be subjected to arbitrary interference with his privacy, 
family, home or correspondence, nor to attacks upon his honour and 
reputation. Everyone has the right to the protection of the law against 
such interference or attacks. 


Article 13 

1. Everyone has the right to freedom of movement and residence 
within the borders of each state. 

2. Everyone has the right to leave any country, including his own, 
and to return to his country. 
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Article 14 

1, Everyone has the right to seek and to enjoy in other countries 
asylum from persecution. 

2. This right may not be invoked in the case of prosecutions 
genuinely arising from non-political crimes or from acts contrary 
to the purposes and principles of the United Nations. 

Article 15 

1. Everyone has the right to a nationality. 

2. No one shall be arbitrarily deprived of his nationality nor denied 
the right to change his nationality. 

Article 16 

1. Men and women of full age, without any limitation due to race, 
nationality or religion, have the right to marry and to found a family. 
They are entitled to equal rights as to marriage, during marriage and 
at its dissolution. 

2. Marriage shall be entered into only with the free and full consent 
of the intending spouses. 

3. The family is the natural and fundamental group unit of society 
and is entitled to protection by society and the State. 

Article 17 

1. Everyone has the right to own property alone as well as in 
association with others. 

2. No one shall be arbitrarily deprived of his properly. 

Article 18 

Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to change his religion or belief, 
and freedom, either alone or in community with others and in public 
or private, to manifest his religion or belief in teaching, practice, 
worship and observance. 


Article 19 

Everyone has the right to freedom of opinion and expression; this 
right includes freedom to hold opinions without interference and to 
seek, receive and impart information and ideas through any media 
and regardless of frontiers. 
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Article 20 

1. Everyone has the right to freedom of peaceful assembly and 
association. 

2. No one may be compelled to belong to an association. 


Article 21 

1. Everyone has the right to take part in the government of his 
country, directly or through freely chosen representatives. 

2. Everyone has the right of equal access to public service in his 
country. 

3. The will of the people shall be the basis of the authority of 
government; this will shall be expressed in periodic and genuine 
elections which shall be by universal and equal suffrage and shall be 
held by secret vole or by equivalent free voting procedures. 


Article 22 

Everyone, as a member of society, has the right to social security 
and is entitled to realisation, through national effort and international 
co-operation and in accordance with the organisation and resources 
of each State, of the economic, social and cultural rights indispensable 
for his dignity and the free development of his personality. 


Article 23 

1. Everyone has the right to work, to free choice of employment, 
to just and favourable conditions of work and to protection against 
unemployment. 

2. Everyone, without any discrimination, has the right to equal pay 
for equal work. 

3. Everyone who works has the right to just and favourable 
remuneration insuring for himself and his family an existence worthy 
of human dignity, and supplemented, if necessary, by other means of 
social protection. 

4. Everyone has the right to form and to join trade unions for the 
protection of his interests. 


Article 24 

Everyone has the right to rest and leisure, including reasonable 
limitation of working hours and periodic holidays with pay. 
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Article 25 

1. Everyone has the right to a standard of living adequate for the 
health and well-being of himself and of his family, including food, 
clothing, housing and medical care and necessary social services, and 
the right to security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in circumstances 
beyond his control. 

2. Motherhood and childhood are entitled to special care and 
assistance. All children, whether born in or out of wedlock, shall enjoy 
the same social protection. 


Article 26 

1. Everyone has the right to education. Education shall be free, 
at least in the elementary and fundamental stages. Elementary educa¬ 
tion shall be compulsory. Technical and professional education .shall 
be made generally available and higher education shall be equally 
accessible to all on the basis of merit. 

2. Education shall be directed to the full development of the human 
personality and to the strengthening of respect for human rights and 
fundamental freedoms. It shall promote understanding, tolerance and 
friendship among all nations, racial or religious groups, and shall 
further the activities of the United Nations for the maintenance of 
peace. 

3. Parents have a prior right to choose the kind of education that 
shall be given to their children. 


Article 27 

1. Everyone has the right freely to participate in the cultural life 
of the community, to enjoy the arts and to share in scientific advance¬ 
ment and its benefits. 

2. Everyone has the right to the protection of the moral and 
material interests resulting from any scientific, literary or artistic 
production of which he is the author. 


Article 28 

Everyone is entitled to a social and international order in which the 
rights and freedoms set forth in this Declaration can be fully realised. 


28 
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Article 29 

1. Everyone has duties to the community in which alone the free 
and full development of his personality is possible. 

2. In the exercise of his rights and freedoms, everyone shall be 
subject only to such limitations as are determined by law solely for 
the purpose of securing due recognition and respect for the rights and 
freedoms of others and of meeting the just requirements of morality, 
public order and the general welfare in a democratic society. 

3. These rights and freedoms may in no case be exercised contrary 
to the purposes and principles of the United Nations. 

Article 30 

Nothing in this Declaration may be interpreted as implying for any 
State, group or person any right to engage in any activity or to perform 
any act aimed at the destruction of any of the rights and freedoms set 
forth herein. 



CHAPTER 18 


THE PROPOSED EUROPEAN COURT AND 
COMMISSION FOR HUMAN RIGHTS 

1. The Recommendations oe the Consultative Assembly 
OF THE Council of Europe 

In September, 1949, the Consultative Assembly of the Council of 
Europe, at its first ordinary Session, adopted Recommendations 
to the Committee of Ministers concerning human rights and 
fundamental freedoms. These Recommendations provided for 
the adoption, in a separate Convention, of the principle of a 
collective guarantee of human rights and fundamental freedoms 
and for the establishment of a European Court of Justice and a 
European Commission for Human Rights.’ In the Convention 
the Member States were to undertake to ensure to all persons 
residing within their territories various rights in accordance with 
the relevant Articles of the Universal Declaration of Human 
Rights adopted by the General Assembly of the United Nations 
in 1948. It is convenient to reproduce here a list of the rights as 
enumerated in Article 2 of the Recommendations; 

1. Security of the person, in accordance with Articles 3,5 and 8 of 
Article 19 of the United Nations Declaration; 

2. Exemption from all slavery and servitude, in accordance with 
Article 4 of the United Nations Declaration; 

3. Freedom from all arbitrary arrest, detention, exile, and other 
measures, in accordance with Articles 9, 10 and 11 of the 
United Nations Declaration; 

4. Freedom from all arbitrary interference in private and family 
life, home and correspondence, in accordance with Article 12 
of the United Nations Declaration; 

5. Freedom of thought, conscience and religion, in accordance 
with Article 18 of the United Nations Declaration; 

’ See Report on the Proceedings of the First Session of the Council of Europe, 
Strasbourg, 8th August — 8th September, 1949: Misc. No. 14 (1949), Cmd. 
7807, K). 25-28. 
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6. Freedom of opinion and expression, in accordance with 
Article 19 of the United Nations Declaration; 

7. Freedom of assembly, in accordance with Article 20 of the 
United Nations Declaration: 

8. Freedom of association, in accordance with Article 20 
(paragraphs 1 and 2) of the United Nations Declaration; 

9. Freedom to unite in Trade Unions, in accordance with 
paragraph 4 of Article 23 of the United Nations Declaration; 

10. The right to marry and found a family, in accordance with 
Article 16 of the United Nations Declaration. 

Definite provision was to be made for the right of political 
freedom—the right to government by consent. Aecording to 
Article 3 of the Recommendations the Convention was to inelude 
the undertaking by Member States ‘ to respect the fundamental 
principles of democraey in all good faith, and in particular, as 
regards their metropolitan territory— 

1. To hold free elections at reasonable intervals, with universal 
suffrage and secret ballot, so as to ensure that Government 
action and legislation is, in fact, an expression of the will of 
the people; 

2. To take no action which will interfere with the right of 
criticism and the right to organise a political opposition.’ 

The fundamental rights and freedoms were to be guaranteed 
without any ‘distinction based on race, colour, sex, language, 
religion, political or other opinion, national or social origin, 
affiliation to a national minority, fortune or birth It was 
provided that in order to ensure the observance of the obligations 
of the Convention as defined above, the latter was to set up a 
European Court of Justice and a European Commission for 
Human Rights. These proposals will be surveyed and commented 
on in the present Chapter. It must be a matter of speculation 
when and in what manner they will be accepted by Governments.’ 
But they will have a place in the history of the efforts to make the 
effective protection of human rights part of the positive law of 
nations. To that extent they are of more than transient or purely 
regional interest. 

“ Article 5. 

The Recommendations provided for a report on the question to be laid by 
the Committee of Ministers before the second Session of the Assembly. 
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2. The Council of Europe and Human Rights 

Before surveying the proposed Bill of Rights and the Reconunen- 
dations concerning the two principal organs—the Court and the 
Commission—for ensuring the observance of the proposed Con¬ 
vention, it may be useful to assess the place of human rights and 
fundamental freedoms in the Statute of the Council of Europe. 
The latter was adopted, in the traditional form of a treaty,' by 
the Governments of Belgium. Denmark, France, the Irish 
Republic, Italy, Luxembourg, the Netherlands. Norway, Sweden, 
and the United Kingdom in May. 1949." The Statute itself did 
not accept the plan of cither a European Court of Human Rights 
or any other special agency responsible for the international 
enforcement of human rights and fundamental freedoms. Its 
provisions constitute nevertheless a landmark in the international 
legal recognition of these rights. They may not have been 
altogether uninfluenced by the more ambitious proposals of the 
European Movement—a private body led by statesmen of dis¬ 
tinction. In this, as in many other matters, international 
institutions are the twin product of the attitude of Governments 
acting as trustees of national sovereignty and of what public 
opinion, without anticipating objections on the part of Govern¬ 
ments, vigorously formulates and advocates as rational and 
practicable. 

Respect for human rights and fundamental freedoms is the 
main feature of the Council of Europe conceived as the first step 
towards the closer integration of European States. In the 
Preamble to the Statute the Signatory States rcaflirm ‘their 
devotion to the spiritual and moral values which arc the common 
heritage of their peoples and the true source of individual free¬ 
dom, political liberty and the rule of law, principles which form 
the basis of all genuine democracy ’. The aim of the Council 
as laid down in the first Chapter of the Statute is ‘ to achieve a 
greater unity between its Members for the purpose of safeguarding 
and realising the ideals and principles which are their common 
heritage and facilitating their economic and social progress ’. It 
is provided that this aim shall be pursued through the organs of 

‘Misc. No. 7 (1949), Cmd. 7686. And see Misc. No. 10 (1949). Cmd. 7720, 
containing an Explanatory Note on the provisions of the Statute. 

'‘Iceland, Greece and Turkey were subsequently invited to full, or associate, 
membership. 
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the Council by discussion of questions of common concern and 
by agreements and common action in, inter alia, the maintenance 
and further realisation of human rights and fundamental 
freedoms. 

The recognition of obligations in the matter of these rights 
and freedoms is the principal—or, perhaps, the only- condition 
of membership in the Council of Europe. For Article 3 of the 
Statute provides that ‘ Every Member of the Council of Europe 
must accept the principles of the rule of law and of the enjoyment 
by all persons within its jurisdiction of human rights and funda¬ 
mental freedoms, and collaborate sincerely and effectively in the 
realisation of the aim of the Council as specified in Chapter I ’. 
Article 4 lays down that any European State which is able and 
willing to fulfil the provisions of Article 3 may be invited by the 
Committee of Ministers to become a Member of the Council of 
Europe. According to Article 5 the same condition applies with 
regard to associate membership of the Council. Moreover, a State 
may retain membership only .so long as it fulfils the conditions of 
Article 3. For Article 8 provides that any Member of the Council 
of Europe which has seriously violated Article 3 may be sus¬ 
pended from its rights of representation and requested by the 
Committee of Ministers to withdraw from the Council. If such 
Member docs not comply with this request the Committee may 
decide that it has ceased to be a Member of tlie Council. 

The provisions of the Articles referred to above explain why, 
although the Statute nowhere uses a form of words expressly lay¬ 
ing down that Members undertake to respect and observe human 
rights and fundamental freedoms, I am referring to the obligations 
of Members of the Council in the sphere of human rights. There 
ought to be no doubt that the Charter in effect imposes those 
obligations. No other interpretation can reasonably be put upon 
Article 3 according to which every Member must accept the 
principles of the rule of law and of the enjoyment by all persons 
within its jurisdiction of human rights and fundamental freedoms, 
or upon Articles 4 and 8 in which compliance with Article 3 is 
expressly laid down as a condition of membership or of the con¬ 
tinuation thereof. In that sphere the provisions of the Statute 
are clearer and leave less room for controversy than the corre¬ 
sponding Articles of the Charter of the United Nations—^although 
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there, too, generally accepted principles of interpretation lead 
to the same conclusion.* 

However, while in that respect the Statute of the Council of 
Europe constitutes an advance upon the Charter of the United 
Nations, it does not—apart from one exception—provide for 
express international guarantees of the observance of these 
obligations other than the distinctly limited powers of discussion 
and recommendation. That exception, the very limited impor¬ 
tance of which is discussed in another part of this book.' consists 
in the sanction of expulsion of a Member who fails to comply 
with the principles of the Statute in this vital sphere. Thus, for 
instance, unless the Statute is to become a travesty of its purpose, 
it is clear that if a dictatonship were established in any of the 
Member States such regime would be inconsistent, in the words 
of the Statute, with ‘ the principles of the rule of law and of the 
enjoyment by all persons within its jurisdiction of human rights 
and fundamental freedoms ’—of which the right to government 
by consent is not the least fundamental and one without which 
other freedoms are, in the long run, impossible. Any such State 
would be liable to expulsion under Article 8—a measure which 
does not require the unanimity of the Committee of Ministers and 
which can be effected by a majority of two-thirds of its members. 
Moreover, as the power of expulsion cannot be exercised without 
preliminary discussion and investigation whether the State in 
question has ‘ seriously violated ’ the Statute, there ought to be 
no doubt that such right of discussion and investigation is inherent 
in the Committee of Ministers. Also, in so far as the power of 
expulsion may be reasonably held to include the power to 
recommend to the offending State, on pain of expulsion, the 
cessation of conduct contrary to the Statute, it is probable that 
such a recommendation in the nature of a warning may bo 
adopted by a two-thirds majority of the Committee of Ministers— 
although in general, according to Article 15, recommendations 
of the Committee of Ministers addressed to Member States 
reejuire the unanimity of all its members. In addition, the Com¬ 
mittee must be deemed to have the power under Article 15 to 
discuss any violation of human rights and to consider action 

*See above, pp. 145-154. 

’ See above, pp. 293, 294. 
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thereon apart from the sanction of expulsion. For that Article 
authorises the Committee of Ministers to ‘ consider the action 
required to further the aim of the Council of Europe However, 
such action requires unanimity. As to the Consultative Assembly, 
Article 23 of the Statute lays down that it shall discuss, and make 
recommendations upon, any matter within the aim and scope of 
the Council of Europe which is either referred to it by the 
Committee of Ministers with a request for its opinion or 
has been approved by the Committee for inclusion in the agenda 
of the Assembly on the proposal of the latter. Any matter 
‘ within the aim and scope of the Council of Europe ’ includes 
questions of human rights and the rule of law. Moreover, it 
would appear that even if a question, including one of human 
rights, is not referred to the Consultative Assembly by the Com¬ 
mittee of Ministers, the former can discuss it as preliminary to 
a request to the Committee of Ministers for its approval for the 
inclusion of the subject in the agenda of the Consultative 
Assembly. But there are obvious limitations to a discussion of 
that nature. 

These, then, are the international guarantees and agencies 
of supervision of the ob.servance of the obligations of the Statute 
in the matter of human rights. Apart from the power of expulsion 
—and the powers incidental to it—the authority and instru¬ 
mentalities of the Statute would seem, in this respect, to fall below 
those of the Charter of the United Nations. Under the latter, 
the General Assembly and its organs—^such as the Economic and 
Social Council and the Commission on Human Rights—po.sse.ss 
not only an unlimited power of discussion in their own right, but 
also the power to make recommendations addressed generally or 
individually to Members of the United Nations.* Such recom¬ 
mendations, not being binding, do not amount to intervention 
contrary to Article 2 (7) of the Charter—assuming that Article 
2 (7) is relevant at all in this connexion seeing that as the result of 
the provisions of the Charter questions of human rights and funda¬ 
mental freedoms are no longer matters essentially within the 
domestic jurisdiction of the Members of the United Nations. 
Under the Statute of the Council of Europe the Consultative 
Assembly has no independent power of discussion and recom- 


•See above, pp. 167-173. 
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raendation. The powers of the Security Council in the matter 
of human rights and fundamental freedoms are as wide as those 
of the General Assembly of the United Nations in all cases in 
which the violation of human rights constitutes a threat to peace. 
Neither are these powers qualitied by an absolute requirement of 
unanimity. Moreover, the Charter provides for a Commission on 
Human Rights. That body, in the initial stage of its activities, has 
to some extent stultified its purpose by a self-imposed limitation, 
not grounded in the Charter, of its jurisdiction and by devoting 
itself, to the practical exclusion of other functions, to the task of 
drafting an International Bill of Human Rights or its substitutes.’ 
However, that recession from the purposes of the Charter is not 
necessarily of a permanent character. 


3. Thb Bili, of Rights 

In view of the summary and provisional character of the Bill of 
Rights which the proposed Convention is intended to enforce it 
is not necessary to comment upon it in detail. Although the 
question of the nature of the rights to be guaranteed by the Con¬ 
vention was examined by a Committee of the European Move¬ 
ment, as well as by the Legal Committee and the Plenary Meetings 
of the Strasbourg Assembly, these deliberations were nece.ssarily 
fragmentary and incomplete. Within the time at their disposal 
these bodies were unable to examine in requisite detail all the 
problems involved and to avail themselves of the experience, 
however limited, accumulated in the work of the United Nations 
Commission on Human Rights and the deliberations of the Third 
Committee of the General Assembly which adopted the Universal 
Declaration of Human Rights. There is, therefore, no occasion 
to comment on that part of the proposed Convention. What has 
been said elsewhere in this book on the essential principles of a 
Bill of Rights and the necessity of prolonged study and prepara¬ 
tion of an instrument of this nature,” which is of basic constitu¬ 
tional importance, applies with no less force to a regional Bill of 
Rights. In particular, for the reasons stated," there is objection 
to resolving the difficulties inherent in the problem of securing 

•Sec above, p. 261. 

’•Sec above. Chapter 13. 

" See above, pp. 285, 354. 
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rights in the economic and social sphere by the simple expedient 
of disregarding them altogether. “ Similarly, there is objection 
to the ingenious limitation, in Article 3 of the Draft Convention, 
of the obligation ‘to respect the fundamental principles of 
democracy in all good faith, and in particular, as regards their 
metropolitan territory Fundamental principles of democracy 
are of general application. There are other, less objectionable, 
methods of meeting the case of colonial and dependent territories 
which have not yet attained a sufficient degree of maturity per¬ 
mitting a full measure of self-government.'* Neither can the 
omission of the question of the effective protection of the right 
of national and other minorities to the preservation of their 
distinct entities,'* as distinguished from protection against dis¬ 
crimination.'" be regarded as a satisfactory feature of the Draft 
Convention. 

On the other hand, in so far as the Draft Convention shows a 
tendency to avoid excessive elaboration of the rights to be 
guaranteed, it is fully in accordance with a sound appreciation of 
the purposes of an international bill of rights." The tendency, 
which found expression in the Draft of the Convention, was that 

'"The problem was not absent from the minds of the members of the Assembly. 
The reasons, which are controversial, for its absence from the Recommenda¬ 
tions arc best stated in the following passage from the Report of the Com¬ 
mittee on Legal and Administrative Questions: ‘Certainly, “professional” 
freedoms and “.social” rights, which have themselves an intrinsic value, 
must also, in the future, be defined and protected; but everyone will under¬ 
stand that it is necessary to begin at the beginning and to guarantee political 
denuKTacy in the European Union, and then to co-ordinate our economies, 
before undertaking the generalisation of social democracy’: Consultative 
Assembly, Doc. No. 77, p. I. 

'•’See above, p. 436. 

“ See above, p. 3.51. 

'■’See above, p. 352. 

'•Article 5. The Strasbourg Conference dealt with this matter in a manner not 
free from a suspicion of evasiveness. The Rapporteur of the relevant Com¬ 
mission explained the omission of any reference to the positive protection 
of minorities by stating, somewhat dialectically, that the intention was not 
to draw up a list of fundamental rights, but only of those which appeared 
suitable for inclusion in an immediate international guarantee (sec Doc. 77, 
p. 4). Rights of minorities, in the w-ide sense stated above, have been in 
the past the object of international guarantees. 

Sec above, p. 329 Nevertheless, after some discussion, the As.sembly decided 
to include the right to marry within the list of the rights to be guaranteed. 
But sec the observations of Lord Layton on that subject at the 18th meeting 
of the Assembly: AS/CR.18. Prov. Proposals were also put forward—but 
not adopted—for prohibition of sterilisation (ibid,, pp. 119, 121). They 
met with objections on the part of Denmark, whose delegates attached 
importance to the right to sterilise compulsorily sexual criminals. 
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tbe detailed application of the general terms of the Bill of Rights 
should be left to the legislation of the Signatory States provided 
that such legislation was not inconsistent with the principles of 
the Bill.*' That tendency was of substantial assistance in ensuring 
to a large extent—^though not to the full extent—a satisfactory 
solution of the problem of the so-called general limitation clause.*’ 
Thus Article 4 laid down that ‘ subject to the provisions laid down 
in Articles 5. 6 and 7. every Member State, signatory of the Con¬ 
vention, shall be entitled to establish the rules by which the 
guaranteed rights and liberties shall be organised and protected 
within its territory Article 5, referred to abover’ formulated 
the principle of non-discrimination. Article 7—which is probably 
of doubtful helpfulness—stated that the object of the collective 
guarantee of the Convention ‘ will be to ensure that the laws of 
each State in which arc embodied the guaranteed rights and 
liberties as well as the application of these laws are in accordance 
with “ the general principles of law as recognised by civilised 
nations ” and referred to in Article 38 of the Statute of the Inter¬ 
national Court of J usticc The crucial Article 6 laid down that in 

the exercise of the rights and in the enjoyment of the liberties 
guaranteed by the Convention ‘ no limitation shall be imposed 
except those established by the law, with the sole object of ensur¬ 
ing the recognition of and respect for the rights and liberties of 
others, or with the purpose of satisfying the just requirements of 
public morality, order and security in a democratic society Yet 
while the Convention thus expressly provided that any limitations 
of the rights guaranteed by it must not only be established by 
law. but must also satisfy other conditions, it did not lay down that 
these other conditions must not be inconsistent with the purposes 
of the Convention.” It was claimed by the Rapporteur of the 

'“See. r.R: the Report by Professor Teitgcn (17th Meeting, 7 .September. 194<); 
A.S/CR.17/Prov.. pp. 25. 26). who, while stressinj? that the slow work of 
tribunals has often played a prominent part in defining and crystallising rules 
of law. said: ‘ An international convention will establish a list of guaranteed 
freedoms, and it will be for each country to fix for itself the way m which 
these guaranteed freedoms shall be exercised within its territory. Each 
country will evolve its own rules as to the exercise of its liberties. Inter¬ 
national collective guarantee will aim at ensuring that, under the pretext of 
organising the exercise of guaranteed liberties, the State will not actually limit 
or suppress them altogether.' 

'* See above, p. 366. 

See above, p. 436. 

"‘.See above, p. 369. 
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Commission in question that the effect of the Articles referred to 
was that there should be ‘ no limitation of rights for reasons of 
State, but that it is competent for the State to act in accordance 
with its national legislation provided it is in conformity with 
international principles The wording of the Articles as 
adopted failed to secure that purpose. In general, however, that 
part of the Recommendations must be regarded as taking into 
account the experience of past efforts in that field—except in so 
far as its verbal association with the Universal Declaration of 
Human Rights, which is an instrument devoid of legal force, may 
prove a source of confusion. 

4. The European Commission for Human Rights 

The Recommendations of the Strasbourg Assembly for a European 
Commission for Human Rights and a European Court of Justice 
must be considered in the light of the shortcomings, as indicated 
above,-’’ of the Statute of the Council of Europe as compared, in 
the matter of human rights and fundamental freedoms, with the 
Charter of the United Nations. The Recommendations with 
regard to the Commission and the Court were calculated to 
remove these defects and to emphasise, in turn, the central place 
which human rights and fundamental freedoms occupy in the 
Statute of the Council of Europe. Although the Court and its 
organisation figure prominently in the Recommendations, their 
centre of gravity lies in the Commis.sion. It was recommended 
that the Commission shall consist of members elected by the 
Committee of Ministers and the Consultative Assembly of the 
Council of Europe by a simple majority of the votes cast in each 
of those bodies.’* Recourse to the Commission was to be open: 
(1) to any Signatory State which may resort to it in respect of an 
alleged breach of the Convention by another Signatory; (2) to any 
person or corporate body which claims to have been the victim of 
a violation of the Convention by a Signatory State. The admissi¬ 
bility of such petitions by private persons or bodies was to be 

Loc. cit., p. 27. 

“ vSee above, p. 436. 

No provision is made for the case of the impossibility of securing a majority 
in these two bodies for the requisite number of members to be elected— 
there arc to be as many members of the Commission as Member States 
signatories of the Convention—but the Recommendations are admittedly 
of a general nature. 
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conditional upon the exhaustion of all means of redress within the 
State concerned—a requirement which, in accordance with the 
practice of international tribunals in the matter of exhaustion of 
local remedies,^'^ must be interpreted in a reasonable manner. The 
duty of the Commission is to investigate and enquire into the 
petitions. It may reject a petition as irregular or manifestly 
unfounded. It may also dismiss it as the result of a more detailed 
examination or enquiry. If it does not reject the petition, then 
the Commission ‘ shall try to effect a conciliation of the oppos¬ 
ing parties ’ and ‘ if conciliation fails, the Commission shall set 
forth the facts in a report which shall be published ’. 

The main scheme, as accepted in the Recommendations and 
as explained during the debates at Strasbourg and by the Com¬ 
mittee of the European Movement largely responsible for its 
initial formulation, for a Commission for Human Rights resembles 
closely the proposals and the reasoning put forward in the present 
book and previously advanced by its author."" In addition, 
there are persuasive reasons why complaints of violations of 
human rights in countries bound by the Statute of the Council 
of Europe should form the subject matter, in the first in.stancc, of 
a procedure of investigation and conciliation by a non-judicial 
body of independent persons. The principal reason is that in the 
States which were the original signatories of the Statute the courts 
- and the legislatures—have been in fact the faithful trustees of 
the rights of man. In relation to those States the need for inter¬ 
national guarantees of human rights would seem, in some rc.spect.s. 
to be largely in the nature of affirmation of a principle rather than 
the result of a need demonstrated by daily occurrence. That 
principle is grounded in the reali.sation that the State, however 
firmly wedded to the tradition of human rights and freedoms, 
cannot be the final arbiter of the rights of man. Admittedly, 
affirmation of that principle is not a mere symbolic gesture. Even 
in democratic countries situations may arise in which the indivi¬ 
dual is in danger of being crushed under the impact of ‘ reason 
of State ’. The Dreyfus affair in France provided a telling 
example of that possibility. Examples of more recent date can 

See above, p. 380. 

-“Sec An International Bill of the Rights of Man (1945), and his Report to 
the Brussels Conference of the International Law Association, 1948. And 
see above, pp. 373-381. 
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be adduced. A number of constitutional cases decided by 
English courts shed instructive light on the subject. Thus in 
Liversidge v. Sir John Anderson, Lord Atkin, in a dissenting 
judgment, uttered a protest against a strained construction being 
put upon the words of a statute, even in time of war, with the 
clfect of giving the Executive an uncontrolled power of imprison¬ 
ment. He said: 

‘ I view with apprehension the attitude of judges who on a mere 
question of construetion when face to face with claims involving 
the liberty of the subject show themselves more executive minded 
than the executive. ... In this country, amid the clash of arms, 
the laws are not silent. They may be changed, but they speak 
the .same language in war as in peace. It has always been one 
of the pillars of freedom, one of the principles of liberty for which 
on recent authority we are now lighting, that the judges are no 
respecters of persons and stand between the subject and any 
attempted encroachments on his liberty by the executive, alert to 
sec that any coercive action is justified in law. In this case I have 
listened to arguments which might have been addressed accept¬ 
ably to the Court of King’s Bench in the time of Charles I.' ” 

Lord Atkin remained in a minority. But that very fact suggests 
that even in countries in which the rule of law is an integral part 
of the national heritage and in which the courts have been the 
faithful guardians of the rights of the individual, there is room 
for a procedure which will put the imprimatur of international 
law upon the principle that the State is not the final judge of 
human rights. In the case referred to above. Lord Macmillan, 
speaking as one of the majority of the Law Lords, said: ‘ The 
liberty which we so justly extol is itself the gift of the law and 
as Magna Carta recognises may by the law be forfeited or 
abridged.’ These are significant words. Yet the essence of an 
effective international guarantee of the rights of man is that liberty 
must not be in the absolute gift of the national State. There may 
—and ought to—be a limit to which freedom can be denied or 
abridged by the State. The circumstance that decisions of 
municipal courts—however authoritative and important—on 
these matters have not always been unanimous and that they have 
often been exposed to criticism shows that there is no compelling 
reason for claiming for them unqualified finality. Undoubtedly, 


” [19421 A.C. 206 at 244. 
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an international court or commission may not be unanimous and 
its decisions may leave the subject matter in the same state ot 
legal or moral uncertainty as the decision appealed against. 
Similarly, on matters ailccting so closely the core of national life— 
the relation of man to the State—a foreign tribunal not versed in 
the law, peculiar circumstances, and tradition of the country con¬ 
cerned, may give a judgment which, in that country, will carry 
little conviction. These arguments are not unanswerable. For 
may it not be said that although these matters touch the core of 
national life, they bear at the same time on fundamental human 
rights proclaimed to be universal in their validity and not inferior 
in importance to the requirements of the national State? 

These conflicting considerations supply a powerful argument 
in favour of making the international procedure non-judicial in 
the first instance. It is to be expected that a substantial number 
of cases brought before the Commission will be on the border-line 
where the apparently vital necessities of the State and the rights 
of man converge and conflict.^ In cases of this description— 
such as temporary suspension of civil liberties in time of war and 
the like—in which the political element plays a preponderant part, 
a procedure by a body which is semi-political and semi-judicial 
would seem to be indicated in the first instance. That procedure 
may, in some cases, result in the withdrawal of complaints which 
are exaggerated or unfounded. In other cases it may bring home 
to the authorities and Government of the State the propriety of 
modifying the measures adopted. It would not act by way of 
formal nullification or repeal of the acts of the national legisla¬ 
ture or judiciary. 

At the same time it must remain axiomatic that the purpose 
of that procedure cannot properly be the sacrifice of fundamental 
human rights to the convenience of governments and, in the 
absence of most compelling considerations, even to the necessities 
of the State. The ultimate end of the State is to .secure the rights 
and freedoms of the individual—^though it is also true, and this 
is a relevant factor in the situation, that the State is at present an 
essential condition for securing these rights. For that reason, in 
so far as ‘ conciliation ’ is described as the principal task of the 
Commission, that task cannot properly be interpreted as implying 


*' See Lord Atkinson in Rex v. Holliday, cited above, p. 376, n. 58. 



448 The International BUI of the Rights of Man 

a political compromise, to be invariably achieved at the expense 
of the individual, between human rights and the susceptibilities 
of the sovereign State. There cannot properly be any question 
of ‘ conciliation ’ thus conceived when fundamental rights of the 
individual are flagrantly violated. ‘ Conciliation ’ consists in 
attempts to remove, by non-judicial means and by direct approach 
to the Government concerned, the ascertained cause of the injury. 

For the same reason safeguards must be provided for leaving 
open to the individual the eventual possibility of a judicial remedy 
before the Court. The Court of Human Rights must remain as 
the residuary organ of protection of human rights and funda¬ 
mental freedoms in the same way as the political authority of the 
Council of Europe must be available as the ultimate safeguard of 
human liberties in the countries of Western Europe. If, therefore, 
any particular system of international protection of human rights 
were to deprive the individual, without compelling reasons, of 
the eventual right of judicial remedy, it would be open to .serious 
criticism. Such compelling rca.sons may consist in the fact that 
the petition is so obviously ill-founded that to permit it to go 
before the Court would amount to sanctioning an abuse of its 
process. But the obviousness, in that sense, of the legal merits— 
or demerits—of the case must be so clear as to require endorse¬ 
ment by a substantial majority of the Commission.'" Accord¬ 
ingly, it would not .seem consistent with principle if the Com¬ 
mission were to be given the power to decide, by a simple majority, 
whether to transmit a case to the Court. Yet this is the solution 
adopted by the Strasbourg Recommendations—except that, 
apparently, any complaint, whether brought by a State or an 
individual, must, if not .settled by conciliation, be submitted for 
a legal decision of the Court at the request of any Signatory 
State.’" That provision to some extent mitigates the consequences 
of the denial to the individual, by a bare majority of the Com- 

A.s in the case of the proposed Court, so al.so with regard to the Commission, 
those opposing the proposal drew attention to what they considered the 
probability of the Commission being flooded by petitions which are not 
only unfounded but also deliberately encouraged, for purposes of propa¬ 
ganda, by forces inimical to democracy. For an impressive answer to these 
objections see the statement of Sir David Maxwell Fyfe (I8th Meeting. 
AS/CR.18/Prov.. p. 99). He insisted that the political origin of a complaint 
is not a sufficient reason for refusing to investigate it and that although 
democratic methods have been invariably attacked by enemies of democracy 
this was not a reason for abandoning them. 

Article 19 of the Recommendations. 
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mission, of the right to a judicial remedy. On the other hand, the 
procedure contemplated is open to the objections inherent in a 
system which leaves to States a decisive share of the initiative in 
the protection of human rights."' 

The Recommendations relating to that part of the proposed 
Convention did not provide for the obligation of the Signatories 
to accept the findings and recommendations of the Commission. 

In fact, apart from the duty to prepare and publish a report set- 
ing forth the facts of the case, the proposed Convention did not 
impose upon the Commission the obligation to make recom¬ 
mendations. Yet, for the reasons stated elsewhere," the entire 
system may become to a large extent illusory unless, subject 
to a right of appeal to the Court, there is an obligation to accept 
and to act upon the recommendation of the Commission and 
unless sanctions arc provided for the case of non-fulfilment of 
that obligation. 


5. The European Court of Human Rkihts 

The proposals, as outlined in the Draft Convention, for a Euro¬ 
pean Court of Human Rights are of significance not only inas¬ 
much as they amounted to a recognition of the principle of 
international judicial protection of human rights, but also because 
they implied the possibility of such protection at the instance of 
individuals—^though in the latter case, according to the scheme 
proposed, the consummation of that possibility depended upon 
the approval of the majority of the Commission. At the same 
time it is of importance to note three features of the Recommen¬ 
dations which affect adversely the value of the detailed scheme 
as adopted. While, in the end, the proposal for a European 
Court of Human Rights was adopted by an overwhelming 
majority,"’ the persistent opposition succeeded in leaving its 
impress upon one of the main aspects of the Recommendations 
adopted by the Assembly.”" 

** See above, pp. 287-290. 

See above, p. 293. 

Seventy-six delegates voted In favour; seventeen abstained; sixteen were 
absent. 

"’•nius M. Rolin, of the Belgian delegation, questioned the very necessity 
for a special Court. He said at the 18th Meeting (8 September. 1949: 

29 
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(1) It was proposed, in the first instance, that although the 
findings of the Court" shall be pronounced in open session 
(Article 26), ‘the deliberations of the Court, like those of the 
Commission, shall be secret’. While some highly controversial 
arguments may be put forward in favour of the view that the 
deliberations of the Commission, which aims at conciliation, need 
not necessarily be in public, no plausible argument .seems po.s.siblc 
in support of the secrecy of the deliberations of the Court. The 
notion of a clandestine judicial determination of fundamental 
human rights is incongruous, unnecessary, and probably not 
de.serving of a place in any future discussion of the subject. 

(2) While it was proposed, in Article 24, that the jurisdiction 
of the Court shall extend to all violations of the obligations of 
the Convention, whether they result from legislative, executive 
or judicial acts, the .same Article provided that ‘ nevertheless, 
where objection is taken to a judicial decision, that decision 
cannot be impugned unless it was finally given in disregard of the 
fundamental rights defined in Article 2 by reference to Articles 
9, 10 and 11 of the United Nations Declaration ’. The effect of 
that provision, which is typical of the consequences of achieving 
what is in e.ssencc a purely quantitative compromise in matters 

AS/CR.18/Prov.): ‘We have to admit that the good will of our Govern¬ 
ments to conform to the Convention will be certain, and that if there is a 
mistake and a report from the Commission of enquiry redress will be given' 
(p. 75). He doubted whether more than one ca.se a year would come before 
the Court; the judges would thus hold a sinecure which would be unneces¬ 
sarily expensive and hardly conducive to the dignity of the Court. He urged 
that the proposal was useless and illogical, and that if accepted it would be 
detrimental to the authority of the International Court of Justice inasmuch 
as it would remove a substantial source of litigation from its jurisdiction 
(p. 76). He was supported by some British delegates. Thus Mr. Ungoed- 
Ihomas said: . If we allow the right of individuals to petition the 

Court, we must look at what happened in the United States of America, 
where there is a law that no person shall be deprived of life, liberty or 
property without due process of law. A harmless provision of that kind . . . 
was used in order to prevent States taking action against trusts ’ (p. 84). But 
see below, p. 455, for the views of M. Bidault. It is possible that the nature 
of the arguments advanced in opposition to the proposal for a European 
Court proved an important factor in securing its acceptance. 

" The Court was to consist of nine members. It was not to include more 
than 01 ^ national of any Signatory State. Its members were to be elected 
by the Committee of Ministers and the Consultative Assembly of the Council 
of Europe by a simple majority of votes cast in each of these bodies. The 
suggested provisions followed largely those of the Statute of the Inter- 
national Court of Justice. Apparently no consideration was given to the 
need for avoiding the formation of a Court of such a composition as must 
result from a necessarily haphazard process of political election. For the 
possibility of a different method see above, p. 384. 
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of principle,” is to sanction the finality of decisions of municipal 
courts and to eliminate international judicial protection in such 
matters as security of the person, freedom of conscience, ihouglit 
and religion, freedom of opinion and expression, and freedom of 
assembly and association. That unexpected limitation was 
accepted in deference to emphatic protestations from some dele¬ 
gates who regarded as utterly unacceptable the notion of decisions 
of the highest tribunals of their countries being questioned before 
a foreign tribunal.” Apparently no such strong objection was 

»»For the proposals tor a European Court of Human Rights were not adopted 
without substantial opposition which relied on the often-iuvoVed aTg,utncnl 
against conceding to private persons the right to initiate proceedings hetore 
an international court. It was urged that ‘ an accusation before a Court of 
Justice, called upon to give judgment, involves such grave considerations 
that it IS necessary for the responsibility to be left to the governments of the 
ditlcrent Members of the European Council, whether they operate severally 
or collectively’ (Amendment of M. Rolin and Mr. llngoed-'lhomas: Doe. 
No. 84). Apparently—though this did not appear clearly from the amend¬ 
ment- -the opposition was willing to concede to individuals the right of 
petition before a Commission for Human Rights provided that it had no 
power to make a declaration on the merits of a request submitted to it 
and that its jurisdiction was merely ‘ to establish the facts and to make 
them publicly known' (ihid.). The authors of the amendment, which was 
in fact adopted in relation to the powers of the Commission (see above, 
p. 449), were confident that ‘if our Stales are, as has been said, really law- 
abiding States, such a measure of publication would be sunicient to arouse 
the attention of the Parliaments and to persuade the Governments to make 
the necessary rectification Hnally. the authors of the amendment sug¬ 
gested. perhaps with little consistency, that * in the event of a Mcmbei of 
the Council of Europe persisting in an attitude condemned by the public 
opinion of other Stales, it would be possible for the Parliament of another 
State to use the report of the Commission of Enquiry as a basis for a 
request for its own Government to intervene by setting in motion some 
inlcr-.State form of procedure, whether by means of legal action or arbitra¬ 
tionThere is little consistency in the view that an orderly internationi.1 
judicial procedure is incompatible with the sovereignly of Slates, but not 
interference by foreign Governments prompted by a public discussion and 
vote in their Parliaments. 

^®Thc desire to meet these objections, while adhering to the principal idea 
of a European Court of Human Rights, led to some unavoidably obscure 
and contradictory explanations. Sec, for instance, the Observations of the 
Rapporteur at the 17th Meeting (7 September, 1949: AS/CR.17/Prov., p. 31): 
‘The European Court would not act as a final court of appeal dealing 
with all errors in law or in fact which might be put down as a breach of 
the national laws, because it is not to be thought that a European Court 
would be required to ccn.sure a legal decision given within a member State. 
It would only deal with breaches of any one of the fundamental rights 
maintained in Article 2 of this Declaration. ... A judgment could not 
be the subject of international censure if it appeared that only the national 
law has been violated. But if there is a question of one of the fundamental 
rights being violated and of all ordinary tenets of law being broken, then 
the matter could be brought before the European Court so that the Court 
might state what the position is. But there is no question of referring a 
matter to the European Court if there has only been an error in law or 
in fact in the decision of a national court.’ See also Report of the Committee 
on Legal and Administrative Questions: ‘The Committee observes in this 
connexion that the Court will not in any way operate as a Supreme Court 
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raised against the impairnient, as the result of the jurisdiction 
of an international tribunal, of the sovereignty of the national 
legislature. 

(3) There was no provision in the proposed Convention which 
either rendered binding the deeision of the Court or which con¬ 
ferred upon the political organs of the Council of Europe the 
power to enforce the judgment of the Court. In this respect the 
authority of the decisions of the European Court of Human Rights 
as proposed would fall considerably below that of the Inter¬ 
national Court of Justice.” The proposed Convention merely- 
provided that the findings of the Court should be transmitted to 
the Committee of Ministers. There can be no justification for a 
system in which judicial decisions in the matter of fundamental 
rights of man partake of a smaller degree of legal authority and 
enforceability than decisions of other international tribunals. 
Thus also in that respect a mechanical compromise, if persisted 
in, may succeed in affecting adversely what might otherwise 
become a development of the utmost significanee. While the 
opposition to the proposal for a European court was defeated 
in the final voting, it succeeded in reducing to a very considerable 
—perhaps decisive - degree the scope of the main proposal. 
There is little substance left in a European Court of Human 
Rights the protection of which cannot be directly invoked by the 
individual and which can be denied by a simple majority of a 
Commission sitting in camera; which conducts its delibera¬ 
tions in secret; which has no power of review of judgments of 
municipal courts except in a limited segment of cases; and whose 
decisions are neither binding nor enforceable. As in the case 
of the Universal Declaration of Human Rights, it is within the 
legitimate province of legal science to penetrate behind artifi¬ 
ciality of language and to draw attention to the possibility that the 
reality of a European Court of Human Rights may be reduced 
to vanishing point because of the limitations surrounding its 
jurisdiction and the binding force of its decisions. In this as 

of Appeal having jurisdiction to review any errors of law or of fact which 
are alleged against the judgment in question. The Court would have power 
to impugn a judicial decision if that decision hud been made in disregard 
of the fundamental rights laid down in Article 2 of the draft resolution, 
which is based on Articles 9, 10 and 11 of the United Nations Declaration' 
(Ooc. 77, p. 7). As mentioned, the limitation referred to in the last-quoted 
sentence seems arbitrary. 

See Article 94 of the Statute of the Court. 
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in other matters, no achievements of substance can be brought 
about without actual sacrifices of sovereignty. In so far as 
attempts may be made to accomplish that result at no expense to 
national sovereignty, such efforts must, in the long run, prove 
deceptive, inimical to the authority of international cngagcment,s, 
and injurious to international morality. 

6. The European Court oe Human Rights and the 

SOVLRElCiNtY of IHE. MEMBERS OF THE CoUNCU, OF IIUROI’F 

For these reasons it is within the province of any legal exposition 
of the subject to reveal, with all requisite clarity, the large extent 
of the limitation of the sovereignty of States implied in the notion 
of an international court—and commission—of human rights, 
whether on a regional basis or otherwise. The proposal for a 
European Court of Human Rights—^freed from illogical and in¬ 
congruous limitations—implies such a surrender of .sovereignty. It 
not only gives to international agencies the power to investigate 
and review judicial decisions of the highest municipal tribunals. 
It implies in effect the authority to review legi.slative acts of 
sovereign parliaments. That power would go substantially beyond 
that entrusted to the Supreme Court of the United States, where the 
original Bill of Rights affords protection against Congress and the 
Union but not against denial of fundamental rights on the part of 
the States. It is of little consequence whether that faculty of review 
amounts to a right of formal nullification of judicial and legi.slative 
acts or to a mere declaration that they are contrary to human 
rights and fundamental freedoms as defined by a Bill of Rights. 
It matters not whether that power of review is limited by any 
previous obligation on the part of the aggrieved individual to 
exhaust the legal remedies available within the State. For there 
arc no legal remedies to exhaust against acts of Parliament. Thus 
the Commission and the Court would po.sse.ss juri.sdiction -to 
mention only que.stions w'hich may arise in Great Britain—to 
entertain appeals against the policy of the Government with 
regard to the demand for equal pay for women;” the practice 
embodied in the Control of Engagements Order and the Icgi.sla- 
tion on which it is based;” the executive and legislative regula- 

See above, p. 339, n. 32. 

®^Sce above, p. 410, n. 55. The Order was repealed in 1950. 
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tion of the right of assembly, such as the local prohibition of pro* 
cessions; executive or judicial limitation of or interference with the 
right of meeting; “ any purported interferenee with the right of 
political asylum by executive action or judicial decision; any 
alleged denial of justice by courts on political grounds—a plau¬ 
sible reason for appeal in trials for treason; any alleged arbitrary 
imprisonment—it will be noted that the power ol imprisonment 
for eontempt by courts and Parliament is. in theory, arbitrary 
inasmuch as it is not subject to judicial remedy. In a case decided 
in 1947 " the House of Lords held that an arrest without a warrant 
can be justified only if it is an arrest on a eharge made known 
to the person arrested—although it found for the appellant, the 
poliee. on the ground that the respondent, who was arrested on 
suspicion that he had stolen or feloniously received a bale of eloth 
then in his warehouse, in fact knew of the nature of the offence 
for which he was arrested. Under the proposed system it would 
have been open to him to appeal to the international authority 
on the ground that the arrest was in violation of the safeguards 
against arbitrary detention. This would be so although it is clear 
that the exhaustive judgments of the learned Law Lords in tliis 
case are in fact a powerful vindication of freedom from arbitrary 
arrest. Thus Lord Simon in his judgment quoted with emphatic 
approval the statement “ that ‘ the liberty of a man is a thing 
.specially favoured by the common law ’, and warned against a 
practice which might revive the French cachets or the methods of 
Nazi Germany. The range and number of decisions given every 
year by the Supreme Court of the United States in the field of civil 
liberties and the Bill of Rights generally are a reminder of the 
vast—and, to some, alarming—possibilities of international 
review. Yet, as mentioned, the jurisdiction of the Supreme Court 
is limited, for the original Bill of Rights provides remedies only 
against Congress and the Union, and not against the States.'*’ 

*®Such as was expressed in Thomas v. Sawkins [1935], 2 K.B. 249, where it 
was held—for the first time in English history, as pointed out by Professor 
Goodhart (Cambridge Law Journal, 6 (1938), p. 22>^that police officers are 
entitled to enter and remain on private premises if they have reasonable 
ground for believing that otherwise an offence or a breach of the peace will 
be committed there. 

Christie v. Lcachinsky [1947] A.C. 573. 

^“In Dalton's Country Justice (1618), p. 406. 

An international procedure for the protection of human rights within the 
States of the Council of Europe would in many ways be more practicable 
than the enforcement of the Bill of Rights by the Supreme Court of the 
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These possibilities must be kept clearly in mind and full> 
explained to the point of acknowledgment that, in a system of 
judicial review by international courts the decisions of which 
arc legally binding, a portion of national sovereignty will be 
vested in the nine persons comprising the European Court of 

Human Rights. After that has been done—but only then_ 

it may be permissible to urge that some such consummation is 
inevitable it the proclamation of. allegiance to the rights of man 
is not to remain within the realm of phrases; that, assuming that 
it is at all permissible to reduce the recognition and protection of 
human rights to the level of an ideological weapon, such weapon, 
if it is to be effective, must be made of weightier stuff than mere 
declarations or even a mere condition of membership or of con¬ 
tinued membership;" that the operation, within the framework 
of a regional organisation, of an effective Human Rights Council 
and Court may provide useful experience for the more general 
and more difficult task of protection of human rights within the 
United Nations; and that although it may be true that schemes of 
this nature amount to some extent to introducing, by a back¬ 
door, the idea of a Federation, they may be a convenient step 
for a$.sisting in the promotion of the integration of Europe by 
way of functional institutions and organs rather than by the 
outright and politically impracticable adoption of a formal 


United States in relation to the States of the American Union. For the 
tradition of the rights of man and of the rule of law among the Western 
European States comprising the Council of Europe is no less strong than in 
the United States. Moreover, from some points of view the problem is 
simpler in relation to the States of Western Europe, where there is absent 
the haflling and perplexing problem of the Negro minority. At the same 
lime it must be remembered that the States of the American Union are less 
sovereign than the States of the Council of Europe. The States of the 
American Union have surrendered most of their sovereignty to the Union. 
That sovereignly is circumscribed by the amendments to the Bill of Rights. 
It may be further curtailed, and abolished, by constitutional amendment-- 
not to mention decisions of the Supreme Court. 

**The following passage from the remarks of M. Bidault at the 18th Plenary 
Meeting of the Strasbourg Assembly in 1949 may be quoted in this con¬ 
nexion: ‘What we must do here, is to realise that the European law or 
the rights of man, which we wish to proclaim here—should be like every¬ 
thing else here—provided with a minimum of enforcement, without which 
it would be in vain and its proclamation useless. I therefore beg the 
Assembly to consider that a law without a tribunal is something even worse 
than the absence of law as it presupposes the existence of force, which is at 
least better than hypocrisy’: AS/CR.18/Prov., p. 82. See also the observa¬ 
tions of Professor Tcitgen, the Rapporteur, at the 17th Meeting (AS/CR. 
17/Prov., p. 33), emphasising that there is no true surrender of sovereignty 
inimical to the independence of Slates unless such surrender takes place in 
the interest of an individual State as distinguished from the society of 
States at large. 
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federal constitution. There may be force in the view that until 
that consummation comes to pass the Council of Europe will be 
lacking in full reality in relation to what, according to its Statute, 
is the very essence of its being and to what the authors of the 
Statute of the Council of Europe have justly described as forming 
already ‘ the common heritage of their peoplesThe association 
of States of Western Europe provides a starting point for further 
progress in securing the rights of man in so far as, after the initial 
achievement of the Charter, that cause may have come to a stand¬ 
still in the United Nations. In turn, the cause of human rights 
offers to the Council of Europe an opportunity which may raise it 
high above the level of a political expedient and invest it with a 
dignity and authority which may prove one of the main sources of 
its strength. 

7. SovnRKKJNT^'. Fedfration and the Rights of Man 

In this connexion it is fitting to draw attention, by way of general 
conclusion, to the intimate relation between the three central 
issues of international law and organisation: the idea of 
sovereignty, the notion of the civitas maxima conceived as a 
World Federation of Stales, and the international recognition 
and protection of the rights of man. It is the abiding lesson of 
history and a compelling postulate of reason that a world¬ 
embracing Federation—of which regional Federations may be 
a necessary stage—is, in the words of Immanuel Kant, the only 
means of attaining perfect internal government, which is, in turn, 
the essential condition of the realisation of the moral and intel¬ 
lectual capacities of mankind. If that is so, then the idea of an 
all-embracing Federation of States must be regarded not as an 
infinite ideal but as an object of a moral duty of positive action 
and as a practical standard of human endeavour. 

However, it is unlikely that that consummation can be 
promoted by the determination to adhere in all respects to the 
accepted features of the federal system. For most of the Federa¬ 
tions. past and present, have not been associations of States 
differing in historic experience, language, culture, economic 
development, tradition and law. The rational solution of the 
problem of international organisation will be hastened by the 
acceptance of the view that the differences between the typical 
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forms of unions of States such as Federations and Confedera¬ 
tions—are to a large extent a matter of degree; that no such 
solution is feasible in so far as it envisages the immediate and 
total disappearance of the international personality of States; that, 
subject to that condition, there is no obstacle- certainly not 
in international law—to the gradual limitation of rights of 
sovereignty within an association of States based on the continued 
recognition of the distinct international personality of States; and 
that there is no contradiction between the notion of sovereignty 
conceived as independence in relation to other States of the inter¬ 
national society and the gradual approximation to a Federation 
of the World properly so called. 

In theory, a full-fledged federal system between the nations 
of the world would be more conducive to enhancing the 
stability of international peace, to the protection of the 
rights of man, and to reducing the evils and abuses of national 
power than a looser system of Confederation based on the 
unrestricted sovereignty of its members. This may be admitted 
without conceding all the advantages claimed to be linked with 
the federal system."' However, as it is highly controversial 
whether the political integration of mankind will—or can -be 
accomplished by the outright adoption of a world federal con¬ 
stitution,"* it is necessary to bear in mind the two typical 

for instance, contrary to a widely held view, a federal consiituiion 
does not render unnecessary or juridically impossible the collective enforce¬ 
ment of the federal law against Member States as distinguished from indi¬ 
viduals responsible for the actions of those Stales--a feature of the federal 
system which some regard as ethically superior inasmuch as it obviates the 
injustice of collective punishment and emphasises the clement of individual 
responsibility. Yet the Continental theorists of Bundesexekution are by no 
means agreed that enforcement of the law against a rebellious member 
State as such is contrary to the idea of the federal system. We may recall, 
as a minor example, the mild Swiss practice of coercing a disobedient Canton 
by quartering in it federal troops at its expense, a sanction which has been 
described as particularly^ offensive to the native sense of frugality, in the 
United States of America the abandonment, after the Civil War. of the 
doctrine of collective enforcement of the federal law against the Slates as 
such was possible only with the help of a daring venture in constitutional 
dialectics. It was asserted that an act of a State legislature or of a State 
executive in violation of the Constitution or of the acts of the national 
executive performed in pursuance of the Constitution is not an act of the 
State Government, which cannot, in law, act against the Constitution, but 
of persons illegally and falsely assuming to act as the Government, and that 
such persons, but not the Stale, can and mu.st be coerced individually or 
as a group. Neither is it desirable to adopt without qualification the view 
that sanctions against collective units arc invariably immoral and that indi¬ 
viduals ought to be able to escape the consequences of their criminal conduct 
in so far as they act as a State. 

■“‘This is not an adequate reason for treating with impatience or lack of 
respect individual attempts or organised movements to frame the constitution 
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characteristics of the federal system and to examine which of these 
is likely to offer more tangible prospects of realisation. 

The first of these features is, in the international sphere, the 
obliteration of the international personality of the Member States 
and the substitution for it of that of the Federation as such. This 
is one of the principal marks of the distinction between a 
Confederation and a Federal State. Undoubtedly, practice has 
occasionally disregarded the rigidity of the distinction, in this 
respect, between the two kinds of association. Thus the American 
Confederation of 1777 did away with the international personality 
of the Member States as if it were a Federal State. It denied to 
them the right to conclude treaties and to send and receive 
diplomatic representatives. The States of the German Confedera¬ 
tion between 1815 and 1866 were international persons, although 
at the same time the Confederation was a full subject of inter¬ 
national law. On the other hand, the German Federal State 
created in 1871 admitted, and Switzerland and some other Federal 
States still admit, a certain capacity of the Member States 
in the domain, largely internal, of the treaty-making power. In 
1944 Soviet Russia, in a manner not devoid of artificiality, created 
a semblance of international capacity for the component Members 
of the Federation. Nevertheless, the practically complete super- 
session of the international personality of the Member States must, 
as a matter of positive law. be regarded as still constituting one of 
the two main distinguishing features of the federal system. It 
cannot be expected that governments, or. indeed, the peoples 


i>f the international commonwealth. Such efforts must be regarded as a 
manifestation of the revolt of the human spirit against the offensive absurdity 
of civilised communities living, in their mutual relations, in a state approxi¬ 
mating to political anarchy. They must be regarded as a con.structive protest 
against the view, insulting to the dignity of man, that the relations of Stales 
must for ever remain in a condition of a precarious balance of power and 
that war—the inevitable upshot of that condition—must for all time be 
suffered as an enduring factor of human existence and us a decree of blind 
fate impervious to human will and responsibility. It is unhistoric to interpret 
history as teaching that war and power must remain paramount in the rela¬ 
tions of States—-for no other reason than that they have always been so. 
Equally, it may be deceptive to succumb to the facile wisdom of the warning 
that it is dangerous and ineffective to create institutions unless they are 
deeply rooted in the spirit of peoples. For that spirit is the result and not 
only the cause—of the protective and civilising influence of laws and institu¬ 
tions which intelligent courage and foresight have brought into being ‘ in 
advance of public opinion '. For a searching and fervent estimate, from this 
point of view, of the significance of the international protection of human 
rights sec McDougal and I^ighton in Yah Law Journal, 59 (1949-1950), 
pp. 60-115. in particular pp. 114, 115. And .sec Glaser in Revue de droit 
penal et de criminologie, January, 1950. 
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whom they represent, will be willing to renounce the international 
personality of their States even in cases in which geographical 
propinquity seems to favour that course. Thus it may be imprac¬ 
ticable to urge a form of European association in which Great 
Britain or France or Sweden will disappear as international units; 
in which they will be deprived of the right to send and receive 
diplomatic and consular representatives; in which, as in the case 
of Member States of Federal Stales, they will forfeit the jurisdic¬ 
tional immunities enjoyed by States in foreign courts; and in which 
they will not be permitted to conclude treaties either between 
themselves or with other States. It is irrelevant to point to the 
existing Federal Stales as showing that separate international 
personality of the Member States is not essential and that its 
absence is borne with equanimity and without a sense of loss of a 
valuable attribute of statehood or of corporate dignity. For these 
Member States were not. as a rule, international persons prior to 
having been linked by the bond of federal union. The impor¬ 
tance, in the twentieth century, of the distinct international 
personality of States may be asserted without going to the length 
of the claim that, as at present constituted, they repre.scnt an 
enduring and indispensable form of political association. 

In compari-son. the second main di.stinguishing feature of the 
federal sy.stem, namely, the direct relation between the individual 
human being and the Federation, offers possibilities which, being 
less drastic in nature, may become a factor of deep significance 
in the evolution of the Federation of the World.” That direct 
relation between the individual and the Federation reveals itself 
in a variety of ways such as the operation of the federal law upon 
individuals and the participation of individuals in the creation 
of the federal legislative and other organs. It would manifest 
itself even more conspicuously through the recognition and pro¬ 
tection, in relation to Member States, of the fundamental rights of 
man. Inasmuch as such recognition and protection of the rights 
of man implies—as it clearly does -a restriction of their 
sovereignty in its vital aspect, it would add emphasis to the fact 

^'This, in fact, was the distinguishing characteristic of the federal system as 
seen by the authors of The Federalist. ‘'I'he great and radical vice in the 
construction of the existing Confederation is the principle of Legislation for 
States or Governments, in their Corporate or Collective Capacities, and as 
contradistinguished from the Individuals of which they consist’ (The 
Federalist, No. XV. Hamilton). 



460 The International Bill of the Rights of Man 

that no integration of international society is possible without 
far-reaching limitations of the sovereignty of its component units. 
At the same time such limitations of sovereignty, profound as they 
are, can be achieved without interference with their international 
personality and status. 

It must be borne in mind, in this connexion, that the idea and 
the historic experience of Federations have, in a different way. 
tended to impair the authority of the notion of sovereignty con¬ 
ceived as the highest and indivisible source of authority. For it 
is not only that the phenomenon of the Federal State was called 
in to show that a single and undivided sovereign will as pro¬ 
pounded in Austinian jurisprudence is not es.sentiai to the State— 
where, it was asked, is the sovereign according to the Constitution 
of the United States of America? The way in which legal 
writers, largely moved by political motives, juggled with the con¬ 
ception of sovereignty in order to find a solution suitable for 
their purposes has done much to demonstrate the relativity and 
divisibility of the rigid notion of an absolute, exclusive and 
sacrosanct ‘ competence to determine all competencies ’. In the 
United States, the authors of the Federalist, anxious to smooth the 
path of the transition from a Confederation to a Federal State, 
developed the theory of the division of sovereignty between the 
Union and the Member States. Tocqucville planted the doctrine 
in European soil. German writers, such as Waitz, adapted it for 
German consumption with the added embellishment of the dis¬ 
tinction between the substance of sovereignty (which, they taught, 
was indivisible) and tlie attributes of sovereignty (which could be 
portioned out). That was the moderate theory when contrasted 
with that of Calhoun, the protagonist of the right of secession, 
who insisted on the indivisibility of sovereignty but asserted that 
it was fully retained by the Member States and not at all impaired 
by the delegation of some of its prerogatives to the Federation. 
The other extreme was represented, in particular in Germany, by 
those believers in national unity who regarded sovereignty both 
as indivisible and as essential to the State, with the result that, 
in their view, the Members of the Union could not properly be 
regarded as States. The bitter pill was sweetened by writers such 
as Laband who served the causes both of the unity of the Federa¬ 
tion, which they considered to be exclusively sovereign, and of the 
separate individuality of the Member States by means of the 
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demonstration that sovereignty is not at all essential to statehood. 
They were supported by the high authority of Jellinck, who, while 
buttressing national unity by insisting on the complete subordina¬ 
tion of the Member Stales to the Federation and on the absence 
of the right of secession, flattered the vanity of the Member States 
by arguing that they took part in the life of the Union in their 
capacity as States and that they were not without some status in 
international law. On the other hand, Duguit. while urging that 
the Members of the Federation are Stales as distinguished from 
decentralised provinces, insisted that statehood cannot be com¬ 
prehended by reference to the traditional notion of sovereignty- - 
in which fact he found yet another argument in support of his 
criticism of the accepted notion of the sovereign State.'" Similar 
consequences follow from the view that the essence of the federal 
system consists in the limitation of the competence—of the 
sovereignty—of the Federation and of the Member States to their 
respective spheres."' It is that feature of the federal system which 
represents its principal contribution to the main theme of political 
thought and practice: the combination of self-government with 
the paramount necessity of order. 

These, then, arc some of the aspects of the inter-relation 
between the three central issues of international law: the political 
integration of mankind in the direction of the Federation of the 
World, the curbing of the pretensions and aberrations of the 
doctrine of sovereignty, and the effective protection of human 
rights as part of the constitution of international society. The 
very idea of federation, inasmuch as it postulates a direct relation 
with the individual human being, receives a decisive acce.ssion of 
strength from the recognition, through effective institutions, of 
the rights of man. At the same time the notion and the experience 
of the federal system have acted as a powerful solvent of the 
doctrinal and political absoluteness of sovereignty. So have the 
ideas'of the natural and inalienable rights of man which, when 
embodied in the safeguards and institutions of positive law- 
municipal and international—constitute a significant challenge to 
the unbridled sovereignty of the omnipotent State. In both senses 

For a penetrating survey of the various theories from this point of view 
see Kunz, Siaatenverhindungen (1929), pp. 597-621. See also Mouskhdiy in 
La technique ct les principes du droit public. Etudes en Ihonneur dc Georges 
Scelle, vol. I (1950), pp. 397-437, and Giraud, ibid., pp. 253-266. 

‘‘•See c.g.. Whearc, Federal Government (1946), p. 15. 
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—by their positive association with what is the essence of Ihe 
federal system and by their negative effect on the mystic powers 
of sovereignty-—the rights of man have played, and are increas¬ 
ingly bound to play, a significant part in the development towards 
a comprehensive Federation of the States of the earth. 

That advance towards the goal of federal integration can be 
visualised in accordance with two differing patterns of develop¬ 
ment. In the first instance, in terms of geography, it may be a 
combination of and a compromise between the essentially com¬ 
plementary principles of universality and regional association. 
The claim of the latter to moral authority increases in proportion 
as it is intended to serve or is capable of serving as a link in the 
chain of the evolution leading ultimately to a true Federation of 
the World under the rule of law. Subject to that condition, 
regional organisations of States are justified and may be 
beneficent. This is so in particular in the sphere of protection of 
human rights in cases in which, within a limited number of States 
bound by an affinity of a geographieal or other character, the 
re.spect for human rights and the rule of law based on the principle 
of government by consent have become part of the national 
heritage of the States in question not only in name but also in 
fact.** Given that affinity, the essence of such regional associa¬ 
tions need not neces.sarily be compromised by what has been 
described as ‘ disgusting alliances For the effective recognition 
of the rights of man by and in the a.ssociation at large is likely to 
exercise, in the long run, a sustained and potent influence— 
provided that the acknowledgment and protection of these rights 
within the association is ensured not by verbal declarations but 
by binding obligations and working institutions. Such obligations 
and institutions represent in themselves a powerful reality 
calculated to bridge any discrepancy between the proclaimed 
purpose of the association and any defective practices within the 
territories of any of its members. 

Secondly, the advance towards the final integration of inter¬ 
national society can be accomplished not only by the formal and 
deliberate adoption of a comprehensive federal constitution. It 

'■“‘A condition which is non-existent in States governed by a dictatorship or 
in which violent revolutions have traditionally replaced the method of 
choosing the government by constitutional means more adequately expressive 
of the consent of the people. 

See above, p. 109, n. 29. 
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can also be achieved by the gradual acceptance of institu¬ 
tions which arc naturally congenial or essential to the federal 
system. Of these institutions the protection, within an association 
of a federal nature, of the rights of man, acknowledged and 
effectively guaranteed by the association, seems to offer more 
distinct prospects of realisation than schemes based on the 
renunciation of the international personality of States. In so far 
as regional experience is a stage in the evolution towards the 
more complete integration of international society, such recogni¬ 
tion and protection of human rights may in itself become a 
signilicant contributory factor in the consummation of the 
organised civitas maxima, with the individual human being in the 
very centre of the constitution of the world. It is also for that 
reason that these regional developments in the matter of the 
protection of the rights of man must leave intact the authority 
and not disdain the inspiration of both the achievements and the 
potentialities inherent in the law on the .subject as already 
enshrined in the Charter of the United Nations. 
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Article 35 ... 207 
Article 39 ... 183, 186, 225 
Article 41 ... 183 
Article 42 ... 183 
Article 43 ... 20 

Article 55 ... 147, 148, 149, 152, 154. 

156, 157, 207. 208, 411. 413 
Article 56 ... 148, 149, 207, 412. 413 
Article 62 ... 147, 154, 178,225, 228, 
232 

.Article 63 ... 20 

Article 65 ... 186 

Article 68 ... 223 

Article 69 ... 25 

Article 71 ...23 

Article 73 ... 243, 351 

Article 73 (c) ... 202 

Article 76.:. 147, 154, 160, 161, 351 

Article 81 ...21 

Article 87... 243, 245 

Article 96 ... 16, 381 

Article 99 ... 187, 258 

Article 100... 23 

Article 102... 21 

Article 104 ... 19 

Commission of Human Rights and, 
223 

human rights and fundamental 
freedoms, and, 3-4. 61. 145-251. 
260 

obligation to respect. 149-154, 154- 
160 

implementation of, 221-251 
independence of a Bill of Rights, 
311-312 
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Charter of the United Nations 
(contd ): 

individuals, position of, under, BI¬ 
SS 

International Bill of Human Rights 
and, 273 

interpretation of, 153, 219-220 
power of. 181-182 
legal nature of obligations of. 145- 
154 

municipal law, as, 158 
Preamble. 65, 146. 156 
Principles of, 187 
source of law, as, 35 
Universal Declaration of Human 
Rights and, 424-428 
Chicago, Convention on International 
Civil Aviation: (19441, 25: (1945). 
63 

Cicero on: 
equality of man, 83 
natural law, 95, 99 

Civil liberties. United States Com¬ 
mittee on, 157-158, 303 
Civitas maxima^ conception of, 456, 
463 

Claims, nationality of, 55 
Coke, on supremacy of Parliament, 
135-136 

Collective guilt for crimes against 
international law, 45-46 
Colour: see Discrimination 
Commission on Human Rights: 
Charter, implementation of, 223- 
227, 257, 260 
composition of, 254-259 
Covenant of Human Rights and, 
275-280 

duties of, 230-234 
early activities of, 260-262 
Economic and Social Council and, 
252-253. 255 

enforcement of observance of 
human rights and. 16.5, 257 
establishment of, 223-224, 260 
function of, 252-254 
Implementation, Working Group on 
(1947), 231, 275, 276 
International Bill of Human Rights, 
drafting of, by, 261, 274-276 
meetings of, 253 
nature of, 227-229 

organisation and composition, 252- 
269 

petitions to. 221, 233-2.34. 246 
procedure as to, 234-244, 245 
secrecy of, 235, 238, 260 
study of. 239 
resources of, 2.52 
right of petition, and, 221 
Sub-Commissions of, 265-269 
Freedom of Information and the 
Press, 267-269 


Commission on Human Rights 
(contd.): 

Sub-Commissions of {contd.): 
Minorities, Protection of, 265- 
267 

suggested re-organisation of, 255- 
259 

Universal Declaration of Human 
Rights and, 274-276 
Working Group on Implementation 
(1947), 231. 275, 276 

Commission on the Status of Women, 
227, 262-265 
composition of, 264-265 
establishment of, 262 
petitions to, 265 
principles and aims of, 262-263 
work of, 2f)4 

Committee on Civil Liberties of 
United States (1947), 157-158. 303 

Compensation, right of, 329-330 

Constitutional guarantees, suspension 
of, 370-371 

Constitutional laws, natural rights in. 
88-89 

Constitutions, American, 88, 97. 128. 
137 

Constitutions, modern: 

fundamental rights in. 89-91 
sanctions of, 91-93, 162 

Corporation as party before inter¬ 
national arbitral tribunal, 17 

Council of Europe, 310: sec also 
European Commission for Human 
Rights; European Court of 
Human Rights 
aims of. 437-438 
Bill of Rights of, 441-443 
Consultative Assembly, 440 
Convention on Human Rights, pro¬ 
posed, 435-436, 441-443 
expulsion, power of, 439 
federation and, 455 
human rights and fundamental 
freedoms, 437, 438. 440 
Rccommendation'i concerning, 435- 
436, 444 

membership of, 438 
obligations of members of, 438 
.Statute of, 437-441, 456 
and Charter of United Nations. 
440 

Counterfeiting Currency, Convention 
on Suppression of (1937), 9 

Covenant of Human Rights, 158, 275. 
276-280 

draft of. 276-278 
federal States and, 359 
petition, right of. 279 
religion, freedom of, 336 
speech, assembly and association, 
freedom of, 367-368 
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Crimes.: 

against fundamental human rights, 
3.5>38; against humanity, 35-38. 
61-62; against international law. 
61-62 

responsibility for, under inter¬ 
national law, 42-45 
Czechoslovakian question before 
Security Council (1948), 200-201 

Declaration of Human Rights: sec 
Universal Declaration of Human 
Rights 

Declaration of Independence (1776), 
75, 88. 97, 101, 124. 304 
Declaration of International Rights 
and Duties of Man of Tntcr- 
Amcrican Juridical Committee 
(1945), 306 

Declaration of the Rights of Man and 
of the Citizen (1789), 7.5. 88, 91, 
97. 124. 250, 285. 298, 301, 326, 
366 

Declaration of Rights (1793), 326 
Declaration of Rights (Sieyes), 105 
Declaration on Freedom of Associa¬ 
tion. 132-133 

Declarations of Rights (American), 
sources of, 129-130 
Diplomatic Privileces (Extension) Act, 
1944, 15 

Discrimination: sec also Restrictive 
covenants 

as to education, 155; transport, 155 
freedom from, 281, 338-343 
local authorities, by, 155 
im account of: colour, 149, 155;157: 
language, 153, 161; national 

origin, 155; race, 149, 150, 153, 
l.*?.^. 156, 161, 411; religion, 153, 
155, 1.56, 161; sex, 153, 161 
Peace Trcalies (1947), and, 161-162 
Stale, duty of, as to, 157 
Sub-Commission on Prevention of. 
265-267 

Disraeli, on right of petition, 249 
Division of Human Rights of Secre¬ 
tariat of United Nations, 253, 254 
Domestic jurisdiction clause of 
Charter, 25, 149-1.52, 166-220: 

sec also Charter of United 
Nations, Article 2 (7) 
abuse of, 217 

Charter, position with regard to, 
213-220 

Covenant of League of Nations, 
Article 15 (8), comparison with, 
174-175, 177, 178 

determination of applicability of, 
182-183, 193-194, 217 
disputes and, 176 

Economic and Social Council and, 
170-171 


Domestic jurisdiction clause: 
effect of, 166-220 
“essentially within the domestic 
jurisdiction": 
meaning of, 173-180 
what is, determination of, 180-183 
human rights and, 195 
interpretation of. 213-214 
intervention and, 173-174. 178-180 
limits of, 177-178. 215 
non-Member Stales and, 205-213 
preliminary work regarding. 214 
Security Council and, 183-188 
Domestic law: see Municipal law 
Dominions, Self-Governing, as sub¬ 
jects of international law, 13-14 
Dreyfus affair, 445 

Drugs, Commission on Narcotic, 223 
“Due process of law," 105-106, 140 
Duguit. on federation. 461 

Economic and Social Council: 
Commission on Human Rights, and, 
223-240, 252-253. 255 
Resolutions concerning (1947). 

225. 226-227, 236 

Commission on Status of Women, 
and, 262 

Commissions of, 222 
domestic jurisdiction clause of 
Charier, and, 170-171 
enforcement of observance of 
human rights, and, 164 
function of, 228 
human rights and. 222-223 
International Bill of Human Rights 
and, 273 

non-governmental organisations -ind. 
24-26, 63 

petition to, procedure as to, 235 
secrecy, principl'* of, 235 
recommendation of. 172 
voting procedure in, 218-219 
Economic rights under International 
Bill of Human Rights, 284-286 
Education, discrimination as to, 155 
Elections, right to, 281-282 
Emigration, right of, .346, 349-350 
English sources of doctrine of funda¬ 
mental rights, 127-141 
English tradition of freedom, 139 
Epicurean philosophy and law of 
nature, 99 

Equal pay for women. 25, 216 
Equality of man and natural law. 110 
111, .338 

European Central Inland Transport 
Organisation as subject of inter¬ 
national law, 15 

European Commission for Human 
Rights, 436, 444-445 
“conciliation” by, 447-448 
individuals, rights of, and, 447 
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European Commission for Human 
Rights (contd,): 
petition, right of, 444-445 
European Court of Human Rights, 
310, 386, 436, 448, 449-453 
appeals to, from municipal courts, 
450-452, 454 

binding nature of judgments of, 449, 
452 

composition of. 450 
petition, right of. 448 
proposal as to, 164, 231 
secrecy of deliberations of, 450 
sovereignty of Members of Council 
of Europe and, 453-455 
Expatriation, right of, 346, 349 
Extradition, position of individuals 
under, 29-31 

Federal States: xcc also Federation 
Covenant of Human Rights and. 
158, 359 

International Bill of the Ri^hts of 
Man and, 359-364, 391 
International Labour Organisation 
and. 364 
Federation: 
examples of, 458-460 
individuals and, 459 
nature of, 456-461 
rights of man and, 462 
Federation of the World, advance 
towards, 462-463 

Female suffrage: sec under Women 
Food and Agriculture Organisation: 
relations with non-governmental 
organisations, 26 

subject of international law, as, 
14-15 

Forced labour, 25, 204, 216. 333 335 
Forced Labour Convention (1930), 335 
Fortcscuc on: 
law of nature. 86-87 
natural law, 107 

“Four freedoms,” formulation of, 78 
Fourteenth Amendment to United 
States Constitution, 105-107, 108, 
156, 157, 282, 360-362. 411 
France, Constitution of (1946), 384, 
307 

Franchise, right of, 282 
Freedom from: 
arbitrary arrest, 281. 327-329 
discrimination, 281. 338-343: see 
also under Discrimination 
Freedom of: 

association and assembly. 132, 281, 
335, 368-369 
expression, 162, 165 
information: see Information 
opinion, 162, 165, 281, 335 
Press, the, 162, 165, 267-269 
publication, 162, 165 


Freedom of (contd.): 
religion, 87, 92, 128, 162, 165. 281. 

325, 335, 336 
speech, 281, 367-368 
Freedoms: sec under Rights 
“Fundamental freedoms”: sec under 
Human Rights 

Fundamental Rights of Man, Declara¬ 
tion of Institute of International 
Law on (1947), 72 

General Assembly of United Nations: 
human rights and. 221 
voting procedure in, 218 
GeniKidc : 

Convention on Prevention and 
Punishment of (1948), 44 
definition of, 44 

Resolution of United Nations con¬ 
cerning (1946), 44 

Germany, prosecution of crimes 
against humanity in, by occupy¬ 
ing Powers, 37 

Government by consent, right to. 281- 
283. 350-351 

dependent communities, of. 351-352 
Universal Declaration of Human 
Rights, under, 283 

Greece, United Nations Commission 
on, 203 

Greek philosophy and Greek Si.ile, 
80-83 

Grotius on: 

individual in international law. 32 
natural rights of man. 116-118 
natural law, 96, 110. 114 
right of resistance, 116-118, 119. 325 
social contract, 87 

Habeas Corpus, 133 
Habeas Corpus Act, 127 
Male, on natural justice, 96 
Havana Charter (1948), 26 
“Higher law,” 89 
England, in, 134-135 
Middle Ages, in, 95 
United Stales, in, 97 
Hobbes on: religious freedom. 87: 

social contract, 87 
Holmes, on natural law, 108 
Holy See as subject of international 
law, 13 

Human rights and fundamental 
freedoms, 69-72 
antiquity, in, 94-95 
Charter of United Nations and. 3, 
33-35, 145-251 
Principles of, 188 
crimes against, 35-38 
early conception of position of, 
32-33 

enforcement of observance of, 162- 
165 



Index 


469 


Human rights and fundamental 
freedoms {contd.): 
international law, and, 77 
Minorities Treaties, in, 33 
organs of United Nations, and, 221- 
223 

Peace Treaties (1947) and, 161-165 
preservation of peace and. 186-187 
superiority to law of sovereign 
vState, 70 

Trusteeship system, under, 160-161 
United Nations, promotion of. by, 
169-170 

violations of, and actions of organs 
of United Nations, 229-234 
Hungary: 

human rights, provision of Peace 
Treaty as to, 162 
enforcement of, 163 
question of violation of human 
rights in (1949). 205-213, 222 

Imprisonment: 

power of Executive. 446 
restriction on right of, in Maenu 
Carta, 130-131 

Indian-South African dispute before 
Security Council, 192-199, 222 
Individual: 

access to international tribunals. 

48-53, 55-56, 59-60 
European Commission for Human 
Rights and. 447 
federation and, 459 
foreign State, action against 50-51 
international law, and. 4, 6-12, 27- 
47, 1.59-160 

international procedural capacity of. 
48-60 

organs of State, as. 40-45 
practice of States with regard to, 
9-12 

relationship to State, 79-81 
rights of, 122 

sole subject of international law. as. 
40-41 

subject of international duties, as, 
38-40, 45-47, 62 

international morality and. 46-47 
subject of international law, as. 
61-62 

early position, 31-33 
extradition, as to, 29-31 
jurisdiction, as to, 29-31 
subject of international rights and 
duties, as, 27-47 

subject of rights under treaties, as. 
27-36 

Indonesian question before Security 
Council (1946 and 1947), 2(K) 
Information, freedom of: 

Conference on (1948), 268 
Conventions on, 268-269 


Information, freedom of {contd.): 
Sub-Commission of Human Rights 
Commission on, 267-269 
Injuries suffered in service of United 
Nations, reparation for, 22 
Institute of International Law, 
Declaration on Fundamental 
Rights of Man (1947), 72 
Insurgents, as subjects of international 
law, 12-13 

Inter-American Juridical Committee 
and Declaration of International 
Rights and Duties of Man (1945), 
306 

International Bill of Human Rights. 
148, 165 

alternatives to, within United 
Nations, 308-312 

('ommission on Human Rights and, 
274-276 

contents of. 280 286 
Declaration: see also Universal 
Declaration of Human Rights 
drafting of. 274-276 
by Human Rights Commission, 
261 

Ecnnomic and Si>cial Council and, 

273 

enforcement of, 286-295 
by international sanctions, 292- 
293; by judicial determination, 
291-292: by petition. 28':-291 
implementation of, 298-300 
obstacles to, within United Nations, 
296-304 

petition, right of, 287-289. 290-291. 
305 

personal rights under, 280-281 
political rights under. 281 
problem of, 273-312 
progress within IJnitcd Nations. 
273-276 

scKial and economic rights iinder, 
284-286 

Soviet Russia and, 297-301 
sovereignty and, 304-308, 310-311 
substance and enforcement of. 273- 
295 

United Kingdom draft (1947). 141. 

274 

United Nations and, 296-312 
United Stales of America and, 301 
304 

International Bill of the Rights of 
Man, 3, 4. 273-393 
acceptance of. 389-391 
aliens, rights of, .343-345 
amendment of, 391-392 
annual conference, 378 
asylum, right of, .34.5-346 
bases of, .325 

dependent communities, right of, t«) 
government by consent, 351-352 
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International Bill of the Rights of 
Man {contd,)\ 

detailed provisions, avoidance of. 
329-331 

discrimination bv bodies other than 
the State, 340-343 
duties to the State, 326 
emigration, right of, 346, 349-350 
English constitutional doctrine and. 
140-141 

equality before the law. 338 
expatriation, right of, 346, 349 
federal States and, 359-364. 391 
freedom from discrimination. 338- 
343 

freedom of: 
association, 335 
opinion, 335 
religion, 335 

government by consent, right to. 
350-351 

guarantee bv United Nations. 372- 
373 

history of, 321-324 
Human Rights Council. 373-388 
advisory opinion of International 
Court of Justice, 381 
appeal from, 381 
General Assembly and, 381 
jurisdiction of, 380-381 
organisation of, 378 
petitions to. 379 
recommendations of, 387-388 
implementation and enforcement, 
356-393 

International Court of Human 
Rights, 381-387 

judicial enforcement of, 381-387 
law of nature, 326 
limits of operation of, 36.5-372 
minorities, rights of, 352-354 
miscarriage of justice, compensation 
for, 329 

municipal law, incorporation as part 
of, 356-3.59 

nationality, right to. 346-350 
need for an, 73-74. 79, 124 
non-metropolitan territories and, 
364-365 

personal freedom, rights of, 327-333 
petition, right of, 337, 374-376, 379 
Preamble, .325-327 
principles of, 313-393 
reservations to, 390-391 
sanctity of the home, 335 
secrecy of correspondence, 335 
sex, discrimination on account of, 
391 

slavery and forced labour, 333-335 
social and economic rights, 354-355 
suspension of constitutional guaran¬ 
tees, 370-371 


International Bill of the Rights of 
Man (contd.): 
text, 313-321 

Trust Territories and, 365 
United Nations and. 388-392 
powers of, and, 388-389 
withdrawal from, 392 393 
International Civil Aviation Organisa¬ 
tion : 

relations with other international 
organisations, 25 

subject of international law, as. 14. 
63 

International Convention on Freedom 
of Association and Protection of 
the Right to Organise (1948), 368- 
369 

International Court of Human Rights, 
308, 381-387 

proposal for, 179. 278-279 
International Court of Justice: 

advisory opinion of, authority to 
seek, 16-17 

domestic jurisdiction clause and. 
197. 212 

individuals, actions bv. before, 56. 
60, 67 

Optional Clause, 36. 179, .303 
International governmental organisa¬ 
tions, membership of, 64-65 
International Institute of Agriculture, 
international personality of, 18 
International Labour Organisation: 
federal Slates and. 364 
individual and. 63 
relations with non-governmental 
organisations, 26 

status of employers' and employees’ 
organisations in relation to, 23 
.subject of international law, as, 14. 
16 

International law: 
crimes against, 6 

founders of, and natural rights of 
man, 115-120 

law of nature, and, 114-126 
modern conception of, 6, 18-19. 
62-63 

doctrine of natural rights, and. 122- 
123 

offences against, 38-40 
part of municipal law, as, 11-12, 39 
rights of man, and, 3-113, 114-141 
subjects of, 3-23, 27-35. 61-72 
twentieth century development, 112 
International Law Commission, duties 
of States as to human rights, and. 
154 

International Military Tribunals: 
crimes against humanity and. 3.5-37 
crimes against international law, 
and, 6 
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International Military Tribunals 
(contd .): 

liability for crimes of individuals as 
organs of State, 43 
International morality, 4M7 
International organisations: 
locus standi before international 
tribunals. 17 

subjects of international law, as, 
14-17, 18. 20. 23-26 
International Refugee Organisation: 
relations with other international 
organisations, 25 

siibiect of international law, as, 
14, 15 

International Telecommunications 
Union: 

membership of. 65 
relations with non-governmental 
organisations, 26 

International Trade Organisation; 
membership of. 64 
relations with non-governmental 
organisations, 26 
International tribunals: 
access of individuals to, 48-53, 55- 
56. 59-60 

under treaties. 50-53 
voluntary jurisdiction of. invoca¬ 
tion by individuals, 56-60 
Intervention: 

definitions of, 167-168. 181, 192, 217 
domestic jurisdiction, in matters of. 

173-174, 178-180 
humanitarian, 120-121 

Jefferson on: Declaration of Rights 
(1789). 125; natural law, 102-112: 
rights of minorities, 92 

Jews: 

Germany, in, position of, 33 
treatment in C/arist Russia. 33 
Jus gentium, 99 
Jus naturalc, 99 

Kant on natural law, 103 

Language: sec under Discrimination 
Law of nations: sec also International 
law 

offences against, 38-40 
rights of man and, 3-141 

Law of nature: 

International Bill of the Rights of 
Man and, 326 
medieval conception of, 83 
rights of man, and, 73-141 
sanctions of, 93 


League of Nations: 

Covenant: Art. 1, 77, 78; Art. 15 (8) 
(domestic jurisdiction). 174-175, 
220. 303 

individuals, legal rights of, and, 34 
international personality of, 21 
minorities, protection o[. 231-232. 
233 

petition, right of, 245 
Legal personality, right to, 342 
Lincoln, on equality of man, 110 
Local authorities, discrimination by. 
155 

Locke on: liberty, 134. 139; natural 
Jaw, 96, 101. 112; natural rights. 
127, 128; power of legislature, 

137-138; right of revolution, 326; 
social contract. 88; toleration, 132 
Loyseau on “higher law”, 96 
Luther on right of resistance, 325 

Magna Carta, 85, 128, 130-133 
Mahan, on natural rights, 108 
Mandated territories, position of in¬ 
habitants under Minorities 
Treaties, 54 

Mandates, disputes concerning, 55 
Mandates Commission, 233 
petition to, 244, 245, 375 
Mandates system, 121 
Marcus Aurelius on equality of man. 
94 

Marriage, right of, .342 

Middle Ages: 

“higher law” in. 9.5-97 
natural law in, 99, 107 
rights of freedom in, 184-186 
Mill, on Stale activity, 68 
Milton on: freedom. 131-132; liberty. 
134, 1.39 

Minorities: 

League of Natiems and, 231-232. 
2.33 

rights of, 352-354 

Sub-Commission of Commission on 
Human Rights on Prevention of 
Discrimination and Protection of, 
26.5-267 

Minorities Treaties ( 1919 ), 33, 55, 79. 
121, 232. 266 

position of: individuals under, .54; 
inhabitants of mandated terri¬ 
tories under, 54 
Monroe Doctrine, 108 
Municipal law: 

incorporation of Bill of Rights of 
Man in, 356-3.59 
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Municipal Law (contd.): 
international law and, 11*12 


Nationality: see als under 

Discrimination 
right to, 346-350 

Universal Declaration of the Rights 
of Man, under, 423 
Natural law: see also Law of nature 
abuses of, 103-105, 108-111 
arbitrariness of, 100-103 
experience as basis of, 97 
female sulTrage, and, 104 
international law and, 123 
private property and, 111 
progress, and, 103-111 
reaction and, 104 
rights of man and, 111-113, 126 
Natural rights: 

American independence, and, 12') 
doctrine of, 73-81 

legal and political thought, in, 73- 
93 

part of fundamental law of Slates, 
75 

United States courts and. f06-107 
Negroes: 

enfranchisement of, in United States 
of America, 282 

petition of, to United Nations (1946 
and 1947). 267 

protection of, in United States 
Constitution, 106 

restrictive covenants against, 157 
News, Convention on International 
Transmission of, 268-269 
Non-governmental organisations and 
F^^onomic and Social Council, 
etc., 23-26, 63 

Non-sovereign States, as members of 
international organisations, 63-65 
Non-Self-Governing Territories, ques¬ 
tion of (1946), 201-202 
Nuclear Commission, 255 
Nyon Agreement on Piracy (1937), 9 

Optional Clause: see International 
Court of Justice; Permanent Court 
of International Justice 
Opinion, freedom of, 162, 165. 281, 
335 


Paine, on rights of man, 138-139 
Paris, Peace Conference of (1946), 231 
Paris, Peace Treaties of (1947): 
crimes against humanity, and, 37 
human rights and, 161-165, 205 
Parliament: 
petitions to, 249-250 
supremacy of, 133, 135-138, 140 
Paternal authority, as natural right, 
107 


Permanent Court of International 
Justice: 

locus standi of international public 
organisations before, 16-17 
natural law in Statute of, 115 
Optional Clause, suggested amend¬ 
ment of, 58, 67 

States as sole parties before. 48. 
51-52 

political parties as petitioners to. 17 
Personal rights under International 
Bill of Human Rights, 280-281 
Personal freedom, right of. 327-333 
Petition, right of. 231 232. 244-251 
C'ommis-sion of Human Rights, to, 
226. 227, 233-244 

Commission on Status of Women, 
to, 265 

Covenant of Human Rights, under, 
279 

England, in, 248 

European Commission for Human 
Rights and, 444-445 
European Court of Human Riehts, 
to, 448 

France, in, 250 

International Bill of Human Rights, 
under, 287-289, 290-291, 305 
International Bill of the Rights of 
Man. under, 337. 374-376. 379 
Mandates Commission. ti>. 244. 375 
natural right of, 244-251 
lYusteeship Council, to, 375 
l^iracy, 9 

Plato, on democracy, 82 
Political opinion, freedom of. 162. 165. 
281, 335 

Political parties, as petitioners to 
Permanent Court of International 
Justice, 17 

Political rights under International 
Bill of Human Rights. 281 
Positivist doctrine, 6-9, 23 
Press, freedom of the, 162. 165 
Sub-C'ommission on, 267-269 
Private properly and natural law', 111 
Procedural capacity, distinguished 
from quality of subject of law, 
54-56 

Property, right of, 342 
Puritans, 127, 128, 134 
freedom, on, 132 
law of nature, and, 96-97 
natural rights, and, 86-87 

Race: see under Discrimination 
Ruppard on domestic jurisdiction 
clause of Charter, 166 
Recommendations of: 

Economic and Social Council, 171, 
173 

General Assembly, 168, 170, 173 
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Reformation and rights of man, 86-89 
Religion, freedom of, 87, 92, 128, 162, 
165, 281, 325, 335, 336 
Reparations Commission, international 
legal personality of, 17 
Representation of the People Acts 
(1918 and 1928), 282 
Resistance, right of, 325, 326-327 
Restrictive convenants, 149. 150, 156, 
157 

Rights: sec also Freedoms 

aliens, of, 27, 121-122, 343, 346 
asylum, of, 345-346, 421-423 
compensation, of, 329-330 
elections, to, 281-282 
emigration, of, 346, 349-350 
expatriation, 346-349 
government by consent, to, 280-283, 
350-351 

individual, of: see under Individual 
legal personality, to, 342 
marriage, of, 342 
minorities, of, 352-355 
nationality, to, 346-350 
personal rights, 280-281 
petition, of: sec under Petition 
political rights, 281 
property, of, 342 
resistance, of, 116-119, 325-327 
social and economic rights. 284-286, 
354-355 

trade unions, of, 204-216 
unborn, of the, 108 
women, of, 153: sec also under 
Women 

Rights of man: 

Greek City State, in, 81 
international law, and, 3-141 
law of nature and, 73-80 
sanctions of, 93, 94 
Roman jurists and natural law, 99 
Roman thought and equality of man, 
83-84 

Roumania, human rights, provisions 
of Peace I reaty as to, 162 
enforcement of, 163, 222 
Rousseau on: female suffrage, 105; 
right of resistance, 325 

Russia: 

International Bill of Human Rights 
and, 297. 301 

Jews, treatment of. in Czarist 
Russia. 33 

women married to foreigners, treat¬ 
ment of, 151, 152, 203-204. 222, 
401. 415 

St. Thomas Aquinas on natural law, 
84, 100 
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Saskatchewan, Bill of Rights of 
(1947). 282, 285 

Security Council: 

domestic jurisdiction, powers with 
respect to matters of, 183-188 
human rights, and, 147, 185-187 
petitions to, 237 
recommendations of, 185 
voting procedure of, 218 
Secretary-General of United Nations, 
and matters of domestic jurisdic¬ 
tion, 187 

Seneca, on: equality of man, 94; 
slavery, 83 

Sex, discrimination on account of. 

153, 161, 338-340, 391 
Sidney, on liberty, 134 
Sieyes, Declaration of Rights of, 105 
Slavery, 333-335 
Aristotle on, 103-104 
law of nature, and, 95, 104, 110 
Smith, Adam, on natural law, 105 
Social and economic rights, 354-355 
Social rights under International Bill 
of Human Rights. 284-286 
Socrates, on obligations to State, 82 
Social contract, 86, 87-88 
South Africa, dispute with India 
before Security Council (1946). 
192-199. 222 

Sovereignty, State: 

European Court of Human Rights, 
and. 453-455 
federation and, 460-461 
International Bill of Human Rights 
and, 304-308. 310-311 
subjects of international law and, 
67-69 

Spanish question. Security Council 
and (1946). 184, 188-192 
Specialised agencies, relations with 
non-governmental organisations, 
25-26 

Speech, freedom of. 281, 367-368 
Spencer, on natural rights, 76 
State(s): sec also Federation 
criminal responsibility of, 43-45 
duties of, under natural law, 123 
federal: sec Federal Slates 
foreign, actions by individuals 
against. 50-51 
juristic nature of, 40-41 
legal duty of, to prevent discrimina¬ 
tion, 157 

regional organisations of, 462 
relationship to individual, 79-81 
rights of man, and, 445-446 
subjects of international law. as, 
65-66, 70 



474 Index 


Stoic philosophy on: equality of man. 

82-83; human rights, 95 
Stoics, and natural law, 98-99 
Strasbourg Assembly: sec Council of 
Europe 

Subjects of international law, 61. 65-67 
Holy Sec, the, 13 
individuals as. 6-12 
insurgents as, 12-13 
international public bodies as, 12- 
19 

positivist doctrine, 6-9 
practice of Slates, 9-12 
Self-governing Dominions as. 13-14 
specialised agencies of United 
Nations, 14-18 
Slate sovereignty and. 67-69 
United Nations, 14, 19-23 
Supreme Court of United States, 
jurisdiction of. 454 


Terrorism, Convention for Prevention 
and Punishment otf (1937), 9 
Tort, liability of States for, 41-42 
lYade, restraint of, 10.5-106 
Trade Union rights, 204, 216 
Transport, discrimination as to means 
of, 155 

Treaties, individuals as subjects of 
rights under, 27 

Treitschke, on laws of human nature. 
108 

Trust Territories: 

International Bill of the Rights of 
Man and, 365 
petition, 375 

procedure capacity of inhabitants, 
54-55 

i'rusteeship system, 121 
human rights under, 160 
Trusteeship Council: 
petitions to, 233, 242, 245 
relating to human rights, 227 
women, status of, and, 263 


Ulpian on: authority of the Slate, 83- 
84; law of nature, 95 
Unborn, natural rights of the, 108 
United Nations: 

admission to, and violation of 
human rights, 163, 165 
expulsion from, as a sanction for 
human rights, 293-294 
human rights and fundamental free¬ 
doms, and, 146-147 
promotion of, by, 169-170 
International Bill of Human Rights, 
and, 296-312 

International personality of, 19-23 
International Bill of the Rights of 
Man, and, 273-276 


United Nations (conul.): 
organs of: 

deliberative and implementing 
functions of, 227-229 
human rights and, 227, 229-2.34 
Purposes of, and human rights, 146- 
148 

reparation for injuries suffered in 
the service of, 22 

Secretariat. Division of Human 
Rights, 253, 254 

subject of international law. as. 14, 
19-23 

United Nations Educational, Scientific 
and Cultural Organisation: 
discrimination, prevention of, and, 
266 

minorities and, 266 
relations with non-govcrnmcntal 
organisations, 26 

subject of international law. as. 14 

United States of America: 

('ommittce on Civil Liberties (1947), 
157-158, 303 

International Bill of Human Rights 
and, 301-304 

Universal Declaration of Human 
Rights (1948), 246-247, 274-276, 
279-280, 394-434 
asylum, right of, under, 421-423 
Charter of United Nations and, 
424-428 

drafting of, 275, 276 
General Assembly and, 412-414 
government by consent, and. 284 
international law and. 416 
interpretation of. 416 
lepl authority of, 408-416 
minorities, rights of, 353 
moral force of, 417-424 
nationality, right to. under. 423 
non-legal nature of, 397-408 
organs of United Nations and. 414- 
416 

petition, right of, 423-424 
proclamation of (1948), 394-396 
text of, 428 

Universal Postal Union, membership 
of, 64-65 

Vattcl on: natural law, 115; natural 
rights of man, 118-119 

Versailles, Treaty of (1919): 

Article 297, 30, 50 
Article 304, 50 

Virginia: 

Bill on Religious Freedom, 325 
Constitution of (1776), 75 
Declaration of Rights (1776), 88 
Statute for Religious Freedom, 92, 
128 

Vitoria on natural rights of man, 116 

Von Gentz, on Declaration of Rights 
(1789), 125 
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War crimes: see also Crimes against 
humanity 

as breach of international law, 39 
War, law of, and individual in inter¬ 
national law, 10 
Warfare, rules of, 38-39 
Wolff, on equality of man, 119-120 
Women: 

Commission on Status of: see 
Commission on the Status of 
Women 

equal pay for, 215, 216 
female suffrage, 339 

natural law, and, 104-105, 339 
petitions concerning status of, 227 
rights of, 153 

women married to foreigners, treat¬ 
ment of, 151, 152, 203-204, 222, 
401, 415 


Women and children, employment of. 
106 

World Federation of Trade Unions: 
Economic and Social Council, and, 
24-25 

forced labour, and, 25 

World Health Organisation: 
associate membership of, 64 
relations with non-governmental 
organisations, 26 

subject of international law. as. 15. 
16 

World War 1, fundamental rights of 
man and, 77, 78 

World War 11, fundamental rights of 
man and, 77-78 


Year Book on Human Rights. 256 



sTfTfT snjTRR 5^?ff^T5itr 

a! Bahadur ShastriNational Academy of Administrsthn Librar y 

MUSSC^RIE 

5?^^ fsTTfrif^cT cITft^ cT^ ?tTpT^r ^TJft 11 

This book is to be returned on the date last stamped. 


Date 

^STTT^ 

Borrower's 

No. 

Date 

sift 

Borrower's 

No. 



- -... 










' 




_... . . 


i 

1 

I 




I 

1 



..^”1 





1 




QL341 

LAU 


107186 

L8SNAA 















Class No. 
Author ii 

34 ; 

Uac 




sr^fccT 

Acc Nc«^^-_.- 

Book No.- 



..-itiOii ‘..^ .A- ■ 


LIBRARY 


LAL BAHADUR 8HASTRI 

National Academy of Administration 

MUSSOORIE 

— 

Accession JVa._ 

1. Books are issued for 15 days only but 
may have to be recalled earlier if urgen* 
fly required. 

2. An over-due charge of 25 Paise per day 
per volume will be charged. 

3i Books may be renewed on request, at 
the discretion of the Librarian. 

4. Periodicals, Rare and Refrence books 
may not be issued and may be con¬ 
sulted only in the Library. 

5. Books lost, defaced or infured in any 

- 14 . 




